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EXPLANATORY  NOTE. 


The  Metlakahtla  Case,  in  all  its  aspects,  has  been 
prepared,  and  is  being  presented,  by  and  under  the 
direction  and  on  behalf  of  Mr.  Henry  S.  Wellcome, 
for  many  years  a  close  friend  of  William  Duncan 
and  one  of  the  principal  supporters  of  his  Metla¬ 
kahtla  Christian  Mission.  Mr.  Wellcome  is  acting 
for  the  Trustees  of  the  William  Duncan  Estate,  and 
for  a  large  number  of  other  friends  of  Father  Duncan 
and  the  Mission,  in  the  United  States,  Canada,  and 
England.  These  friends  have  taken  a  deep  interest 
for  many  years  in  Mr.  Duncan’s  mission  work,  and 
have  been  liberal  contributors  to  the  Metlakahtla 
Christian  Mission.  None  of  the  funds  of  the  William 
Duncan  Estate  have  been  or  will  be  expended  for  or 
in  connection  with  the  preparation  and  presentation 
of  the  Metlakahtla  Case. 
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(COPY  OF  THE  LAST  WILL  ANI)  TESTAMENT  OF  WILLIAM  DUNCAN.) 

Jn  tlj£  Narnr  nf  (Snit,  Anmt.  I,  William  Duncan,  of  Metlakalitla, 
Alaska,  of  the  age  of  eighty-four  (84)  years,  being  of  sound  mind  and  body, 
but  remembering  the  uncertain  nature  of  this  transitory  life,  do  make  this 
my  Last  Will  and  Testament  in  manner  and  form  as  follows,  to-wit: 

FIRST:  It  is  my  will  and  I  do  order  that  all  my  just  debts  and  funeral 
expenses  be  duly  paid  and  settled  as  soon  as  can  conveniently  be  done  after 
my  decease. 

SECOND:  Whereas  it  has  always  been  my  intention  and  desire  to,  as 
far  as  practicable,  perpetuate  the  mission  work  which  our  most  gracious  Lord 
has  permitted  me  as  his  humble  instrument  to  conduct  for  the  betterment 
and  uplifting  of  the  people  of  certain  native  tribes  of  the  North  Pacific  Coast, 
and  in  particular  the  Tshimsheans,  whom  upon  my  arrival  in  1857  I  found 
in  a  degraded  state  of  heathenism;  and 

Whereas  our  Heavenly  Father  has  with  tender  mercy  blessed  our  efforts 
and  many  have  been  rescued  from  their  dark  and  evil  ways  to  the  light  of  the 
simple  Gospel  of  our  Redeemer,  Jesus  Christ;  and 

Whereas  a  large  number  of  these  people  have  attained  to  a  creditable 
degree  of  Christian  civilization  and  their  material  condition  has  been  con¬ 
siderably  improved;  and 

Whereas  my  experience  and  observation  have  convinced  me  that  it  is 
necessary  in  the  case  of  our  native  races  for  them  to  have  very  careful  guid¬ 
ance  for  some  generations  at  least  to  secure  the  necessary  self-restraint,  self- 
respect  and  self-reliance  and  to  create  in  them  a  spirit  of  manliness  and  pride 
so  that  they  may  make  their  own  way  and  become  entirely  self-supporting  and 
worthy  of  the  rights  of  full  citizenship;  and 

Whereas  I  have  certain  just  claims  against  the  Government  of  the  United 
States  on  account  of  the  destruction  of  industries  and  business  and  the 
seizure  of  buildings  and  other  property;  and 

Whereas  in  the  course  of  my  said  missionary  work  I  have  by  my  own 
labor  and  efforts  acquired  a  certain  amount  of  money  and  property  which 
is  my  own  property  but  which  I  propose  and  intend  shall  be  expended  for  the 
maintenance  and  support  of  said  mission  or  similar  work  along  the  lines  upon 
which  I  have  so  long  conducted  it; 

Now,  therefore,  to  carry  such  intent  and  purpose  into  execution,  I 
hereby  give  and  bequeath  unto  Thos.  N.  Strong  of  the  City  of  Portland, 
Oregon,  and  Dr.  Benjamin  L.  Myers  and  H.  C.  Strong  of  Ketchikan,  Alaska, 
all  my  property,  real,  personal  and  mixed,  and  wheresoever  situated; 

IN  TRUST,  however,  for  the  carrying  on  and  support  of  the  religious, 
medical,  and  educational  work  in  behalf  of  and  for  the  use  and  benefit  of  the 
Mission  of  the  Christian  Church  of  Metlakahtla,  Alaska,  now  being  conducted 
at  said  Metlakahtla,  and  such  other  institutions  or  for  such  other  native 
people  as  they  may  hereafter  deem  wise  or  proper;  under  condition,  however, 
that  said  medical,  religious,  and  educational  work  shall  always  be  carried  on 
in  the  same  spirit  and  as  free  from  all  sectarian  influence  as  it  has  been 

( Initialed )  ( Signed )  William  Duncan. 
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my  aim  and  endeavor  during  the  past  years  to  carry  it  on. 

The  said  trustees  shall  be  vested  with  the  title  and  ownership  and  shall 
take  to  themselves  all  my  property,  real,  personal  and  mixed,  with  full  power 
of  sale  or  other  disposition  thereof,  and  shall  invest  and  reinvest  the  same 
as  such  trustees  shall  deem  best  or  as  circumstances  may  make  necessary, 
and  apply  it  and  the  rents,  issues  and  profits  thereof  and  of  such  investments 
to  the  maintenance,  support  and  upbuilding  of  said  mission  work  or  such 
similar  work  as  they  may  hereinafter  undertake.  In  the  maintenance  of 
such  work  I  urge  upon  my  said  trustees  that  they  shall  encourage  cleanliness 
in  all  things  and  orderliness  and  discipline;  they  shall  encourage  domestic 
virtues  and  habits  of  forbearance  and  obedience  to,  and  respect  of,  parents, 
and  shall  train  the  young  girls  in  domestic  duties;  that  they  shall  encourage 
healthy  sports  and  amusements;  and  the  spirit  of  helpfulness  to  others  who 
may  be  in  distress  or  who  may  meet  with  misfortune.  No  alcoholic  drinks 
shall  be  allowed  or  dance  hails  or  similar  places  of  bad  character,  and  the 
living  of  any  of  the  people  in  adultery  shall  be  sternly  discouraged. 

And  to  the  end  that  the  said  trustees  may  have  power  to  carry  out  as 
far  as  may  be  my  intentions  in  this  Will,  I  do  hereby  declare  that  for  such 
purpose  I  give  to  my  said  trustees  full,  free,  and  absolute  power  to  formulate 
and  carry  into  effect  such  or  any  scheme  or  schemes  as  they  may  deem 
advisable  so  as  to  give  effect  as  nearly  as  possible  to  my  wishes,  and  for  such 
purpose  to  execute  and  do  such  acts  and  deeds  as  they  may  deem  expedient 
in  order  to  carry  out  what  they,  my  trustees,  shall  decide  to  be  my  original 
desires  and  wishes,  so  as  to  make  the  same  comformable  to  law;  and  in  case 
any  question  shall  arise  between  my  trustees  and  any  beneficiary  in  respect 
thereto  or  otherwise  in  regard  to  my  estate,  the  decision  of  my  trustees  shall 
be  final  and  binding,;  and  I  hereby  declare  that  if  it  shall  appear  to  my  trus¬ 
tees  or  be  decided  by  any  court  that  any  plan  to  carry  out  the  provisions  of 
this  Will  adopted  by  said  trustees  is  impracticable  or  inexpedient,  my  trustees 
shall  be  at  liberty  to  reject  the  same  and  adopt  new  measures  and  plans;  and 

I  declare  that  all  moneys  liable  to  be  invested  under  this  my  last  Will 
may  be  invested  in  the  name  of  the  trustees  or  under  their  legal  control,  as  to 
them  shall  seem  expedient,  in  any  good  or  substantial  bonds  or  first  mort¬ 
gages  which  my  trustees  shall  deem  best.  In  case  of  loans  on  mortgages  my 
trustees  shall  lend  not  more  than  one-half  the  value  of  such  securities  as 
certified  by  the  valuer  or  valuers  employed  by  my  trustees.  And  I  also  de¬ 
clare  that  the  trustees  shall  serve  without  compensation  but  shall  be  repaid 
all  traveling  or  other  expenses,  and  shall  be  at  liberty  to  conduct  the  said 
business  through  other  persons  or  parties  or  corporations  to  be  formed  by 
themselves  or  otherwise,  to  whom  they  shall  pay  or  give  a  reasonable  support 
or  compensation;  and 

I  also  declare  that  twenty  thousand  dollars  ($20,000.00)  of  such  funds 
shall  be  invested  separately,  and  the  income  thereof  shall  constitute  a  fund 
to  be  known  as  the  “Benevolent  Fund.”  My  trustees,  at  their  absolute  dis¬ 
cretion,  may  make  from  this  Benevolent  Fund  grants  or  contributions  to 
members  of  the  Mission  of  the  Christian  Church  at  Metlakahtla,  Alaska,  or 
elsewhere,  in  cases  of  distress  and  misfortune  which  may  render  them  help¬ 
less  or  incapable  of  proper  self-support. 

If  at  any  time  my  trustees  shall  consider  that  the  need  or  desirability 
of  such  grants  from  the  Benevolent  Fund  has  ceased,  then  the  twenty  thous¬ 
and  dollars  ($20,000.00)  and  the  income  thereof  may  be  merged  into  the 
general  fund. 

( Initialed )  ( Signed )  William  Duncan. 
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I  also  declare  that  in  case  of  the  death  or  inability  to  act  of  any  of  said 
trustees,  or  if  any  of  said  trustees  should  desire  to  resign  or  decline  to  under¬ 
take  said  trust,  that  the  remaining  trustees  shall  appoint  a  trustee  to  take 
the  place  of  such  trustee  not  acting;  and 

I  do  hereby  declare  that  in  case  any  person  whomsoever  or  any  institu¬ 
tion  which  shall  take  any  benefit  under  this  Will  shall  take  or  attempt  to  take 
or  support  any  adverse  proceedings  to  set  aside  any  of  the  provisions  of  this 
my  Will,  or  shall  set  up  any  claim  in  respect  of  any  of  my  property  what¬ 
soever  or  wheresoever  situated  other  than  what  is  specifically  given  to  any 
such  person  or  institution  by  this  my  Will,  such  person  or  institution  shall 
thereby  be  deprived  of  such  benefit  as  though  no  provision  had  been  made 
for  him,  her,  or  them,  or  for  such  institution  in  this  Will;  and 

I  do  hereby  declare  that  the  said  trustees  shall  have  full  power  and 
authority  over  all  said  property  and  all  the  rents,  issues  and  profits  through 
the  said  trust;  and  if  at  any  time  the  said  mission  work  at  Metiakahtla  is 
carried  on  by  the  people  connected  with  it  in  such  manner  as  may  not  meet 
with  the  approval  of  my  trustees,  or  it  is  without  effect  or  beneficial  results, 
then  in  such  case  the  said  trustees  may  apply  the  said  property  and  all  funds 
derived  by  them  from  the  rents,  issues  and  profits  thereof  to  other  church 
and  mission  work  of  the  same  general  character  at  said  Metiakahtla  or  at 
such  other  point  or  points  in  Alaska  or  elsewhere  as  they  may  deem  best;  and 

LASTLY,  I  nominate,  constitute  and  appoint  the  said  Thos.  N.  Strong, 
of  Portland,  Oregon,  Benjamin  L.  Myers  and  H.  C.  Strong  of  Ketchikan, 
Alaska,  to  be  the  Executors  of  this  my  Last  Will  and  Testament,  and  desire 
that  all  bonds  to  be  given  by  them  as  such  Executors  or  Trustees  shall  be 
paid  for  out  of  the  funds  of  my  said  estate. 

IN  WITNESS  WHEREOF  I  hereunto  set  my  hand  and  seal  this  Seventh 
day  of  September,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and 
sixteen. 

{Signed)  William  Duncan  [seal] 

{Initialed) 
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^consisting  of  three  pages 

The  above  instrument/was  at  the  date  hereof  signed,  published  and  de¬ 
clared  by  the  said  William  Duncan,  the  Testator  herein  named,  as  and  for  his 
Last  Will  and  Testament,  in  the  presence  of  us,  who,  at  his  request  and  in  his 
presence  and  in  the  presence  of  each  other,  have  hereunto  subscribed  our  names 
as  witnesses  thereto. 

{Signed)  Henry  S.  Wellcome,  Scientific  Chemist 

Residing  at  10  Henrietta  St.  London  W.  England 

{Signed)  Henry  J.  Minthorn  M.  D. 

Residing  at  Metlakatla  Alaska 

{Signed)  Charles  §,  Boren,  Court  Reporter 

Residing  at  547  East  39th  St.  Portland,  Oregon. 
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The  Metlakahtla  Case — A 


BRIEF  ON  THE  LAW 


PART  I 

INTRODUCTORY 

Scope — This  Brief  is  devoted  to  the  legal  aspects  of  the  Metlakahtla 
Case.  It  deals  specifically  with  legal  rights  and  property  interests  on 
Annette  Islands  Reserve ;  and  primarily  involves  consideration  of  the 
seizure  and  appropriation  (by  agents  of  the  Bureau  of  Education  and 
the  Department  of  the  Interior)  of  land,  buildings  and  other  property 
belonging  to  the  Metlakahtla  Christian  Mission,  established  by  William 

Duncan  at  Metlakahtla,  Annette  Islands,  Alaska. 

Historical  review— Metlakahtla  Christian  Mission  in  British  Colum¬ 
bia— William  Duncan,  a  native  of  Yorkshire,  England,  came  to  British 
Columbia  in  1857,  as  a  lay  missionary  under  the  auspices  of  the  Church 
Missionary  Society  of  London,  England.  He  worked  for  five  years  along 
practical  educational  and  religious  lines  among  the  notoriously  savage 
Indian  tribes  in  the  vicinity  of  Fort  Simpson.  In  1862  he  persuaded  a 
number  of  the  Tsimsheans  to  sever  their  tribal  relations,  and  to  go  with 
him  to  a  place,  located  about  seventeen  miles  from  Fort  Simpson,  named 
Metlakahtla,  which  was  isolated  from  the  native  tribes  and  a  consider¬ 
able  distance  from  white  settlements.  This  land  on  which  they  settled 
had  been  the  ancestral  home  of  the  Tsimsheans  from  time  immemorial. 

There,  under  the  leadership  of  Mr.  Duncan,  a  model  village  and 
Christian  mission  was  built  and  established,  and  within  a  few  years 
the  membership  of  the  community  had  increased  to  more  than  a  thou¬ 
sand  industrious,  law-abiding,  Christian  natives.  In  addition,  Mr. 
Duncan’s  work  and  influence  among  the  tribes  in  outlying  districts 
resulted  in  bringing  thousands  of  other  natives  to  an  advanced  state 
of  civilization. 

Mr.  Duncan’s  methods — As  a  part  of  his  missionary  activities,  Mr. 
Duncan  early  became  convinced  of  the  necessity  of  vocational  teach¬ 
ing,  and  of  training  the  natives  to  become  competent  craftsmen  in 
various  trades  and  occupations,  so  as  to  enable  them  to  become  self- 
supporting  and  to  bear  the  increased  cost  of  comfortable  homes  and 
civilized  habits  and  customs.  In  order  to  give  them  ample  employment 
at  home,  and  thus  keep  them  from  the  temptations  and  dissipations 
of  white  communities,  he  established  and  encouraged  among  the  natives 
various  industries  and  other  lines  of  profitable  civilized  employment. 
All  such  activities  were  established  and  carried  on  as  private  enter¬ 
prises,  Mr.  Duncan  himself  owning,  managing  and  financing  the  larger 
ones,  but  at  the  same  time  he  encouraged  the  natives  to  engage  in 
enterprises  of  their  own,  and  taught  them  improved  methods  of  trad¬ 
ing,  fishing  and  procuring  food.  As  he  eliminated  the  evil  practices 
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and  cruel  pastimes  to  which  they  had  formerly  been  accustomed,  he 
replaced  the  latter  by  the  introduction  of  wholesome  sports  in  which 
they  greatly  delighted  and  soon  became  proficient. 

From  the  beginning  Mr.  Duncan  filled  the  office  of  magistrate, 
and  by  his  suppression  of  smuggling,  slave  raiding  and  other  offenses 
he  effectually  aided  the  Government  in  maintaining  law  and  order, 
and  greatly  reduced  the  number  of  crimes  committed  along  the  North 
Pacific  coast. 

For  the  first  25  years  Mr.  Duncan  remained  under  the  auspices 
of  the  Church  Missionary  Society.  In  accordance  with  the  policy  of 
the  Society  during  that  period,  and  pursuant  to  its  explicit  instructions 
to  its  missionaries,  the  native  converts  did  not  become  subject  to  the 
jurisdiction  of  the  English  Church,  but  were  organized  into  an  inde¬ 
pendent,  non-sectarian  church. 

Success  of  Mission — Mr.  Duncan’s  mission  work  at  Metlakahtla, 
British  Columbia,  was  so  unique  and  so  successful  that  it  attracted 
attention  throughout  the  world,  and  was  regarded  as  the  highest  stand¬ 
ard  for  missionary  work  among  native  races.  Lord  Dufferin,  one  of 
England’s  greatest  and  most  able  statesmen,  with  extensive  experience 
among  primitive  peoples,  visited  Metlakahtla  in  1876  while  he  was 
Governor  General  of  Canada.  He  pronounced  the  results  obtained  in 
so  short  a  time  by  Mr.  Duncan  the  most  remarkable  that  he  had  ever 
witnessed,  and  declared  that  the  Metlakahtlan  natives  under  Mr. 
Duncan  had  reached  a  state  of  advancement,  both  morally  and  ma¬ 
terially,  comparable  to  that  of  any  English  village  of  that  day. 

Connection  with  Society  ceases — About  1882,  on  account  of 
changes  in  the  personnel  and  policy  of  the  governing  committee  of  the 
Society  in  London,  serious  differences  arose  as  to  whether  High  Church 
or  Low  Church  methods  should  be  applied  in  the  religious  work  of  the 
Mission;  and  as  a  result  of  certain  intrigues,  Mr.  Duncan’s  connection 
with  the  Church  Missionary  Society  ceased.  From  that  time  until  the 
time  of  his  death  in  1918  he  continued  his  work  among  the  natives  with 
the  status  of  an  independent,  non-sectarian  Christian  missionary. 

Religious  difficulties— Land  troubles — After  the  separation,  and 
owing  to  the  activities  of  a  hostile  and  bigoted  Bishop,  stationed  by 
the  Society  at  Metlakahtla,  B.  C.,  the  differences  above  referred  to 
became  acute.  In  addition  the  property  rights  of  the  natives  at  Met¬ 
lakahtla  were  infringed  upon  by  the  Bishop  and  the  Church  Missionary 
Society  with  the  political  backing  and  support  of  certain  Government 
officials,  and  the  claims  of  the  natives  to  rights  in  the  land  inherited 
from  their  forefathers  were  denied  and  restricted  by  the  Provincial 
British  Columbian  authorities.  The  situation  became  so  intolerable 
that  Mr.  Duncan  and  his  native  mission  community  decided,  if  pos-. 
sible,  to  leave  British  Columbia  and  form  a  new  settlement  in  Alaska 
under  the  jurisdiction  of  the  United  States. 

Visit  to  Washington,  D.  C. — Selection  of  Annette  Island — In  the 
winter  of  1886  and  1887  Mr.  Duncan  came  to  Washington,  and  assisted 
by  a  committee  of  distinguished  men  and  women,  formed  for  the  pur¬ 
pose  of  presenting  the  case,  he  conferred  with  high  Government  offi¬ 
cials,  including  the  President,  the  Secretary  of  the  Interior,  and  the 
Attorney  General,  in  an  endeavor  to  secure  a  site  in  Alaska  for  their 
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new  homes.  In  the  meantime  some  of  the  natives,  accompanied  by 
Dr.  J.  D.  Bluett,  one  of  Mr.  Duncan’s  co-workers,  had  investigated 
and  reported  in  favor  of  the  selection  of  Annette  Island  as  a  desirable 
location.  Mr.  Duncan  and  his  friends  desired  to  purchase  the  island 
outright,  but  they  were  informed  that  this  was  impossible  because  the 
land  laws  had  not  then  been  extended  to  Alaska.  A  special  reserva¬ 
tion  of  the  island  by  Executive  Order  was  then  considered,  but  was 
ruled  against  by  the  Attorney  General  on  the  ground  that  the  President 
lacked  authority  to  do  so  in  the  absence  of  legislation  by  Congress. 
(18  Op.  Atty.  Gen.  557.) 

However,  the  Attorney  General  had  indicated  that  there  was  noth¬ 
ing  to  prevent  the  Metlakahtlans  individually,  the  natives  having  sev¬ 
ered  their  tribal  relations  and  having  become  civilized,  from  emigrating 
to  Alaska  and  there  establishing  their  new  homes. 

Encouragement  and  assurances— “Squatter’s  rights” — The  result 
was  that  Mr.  Duncan,  whose  beneficent  work  as  missionary  and  magis¬ 
trate  was  well  known  and  had  been  highly  commended  by  eminent 
American  officials  of  long  service  in  the  North  Pacific  and  in  Alaska, 
was  invited  and  urged  to  emigrate  to  Alaska  with  the  members  of  his 
Indian  mission  community,  and  was  given  full  and  complete  assurances 
of  protection  against  intrusion  by  adventurers,  liquor  smugglers  and 
others  of  evil  influence,  and  of  the  moral  certainty  that  the  rights  of 
the  Metlakahtlans  to  their  new  homes  would  be  recognized  and  pro¬ 
tected  at  such  time  as  the  general  land  laws  should  be  extended  to 
Alaska.  He  was  assured  that  in  so  establishing  their  homes  they  would 
acquire  “squatter’s  rights”  in  the  land,  the  best  title  any  one  could  then 
obtain  to  public  land  in  Alaska,  and  that  such  “squatter’s  rights”  would 
receive  due  recognition  and  protection  from  the  Government  at  the 
proper  time. 

The  migration — New  Metlakahtla,  Alaska — Accordingly  the  na¬ 
tives  were  notified  and  with  great  sacrifices  the  move  was  made.  Dur¬ 
ing  the  late  summer  and  fall  of  1887,  approximately  800  natives  left 
British  Columbia,  with  only  such  personal  belongings  as  they  could 
take  in  canoes,  and  settled  at  Port  Chester  upon  Annette  Island,  where 
they  founded  New  Metlakahtla,  Alaska.  Mr.  Duncan  did  not  return 
from  Washington  to  British  Columbia,  but  went  directly  to  the  new 
home.  On  July  28,  1887,  ten  days  before  setting  foot  upon  Alaskan 
soil,  Mr.  Duncan  took  out  in  the  United  States  District  Court  for  Oregon 
his  first  naturalization  papers  to  become  an  American  citizen,  which 
he  later  completed,  thus  gaining  full  American  citizenship. 

Success  of  new  Metlakahtla  Christian  Mission — Here  in  this  new 
location,  under  the  leadership  of  Mr.  Duncan  and  his  missionary  assist¬ 
ants,  and  following  the  same  practical  methods  and  non-sectarian  poli¬ 
cies  which  had  proved  so  successful  in  British  Columbia,  there  grew  up 
a  new  village  and  Christian  mission  greater  in  every  respect  than  the 
old  Metlakahtla,  a  model  both  as  a  mission  among  native  races  and  as 
a  native  town  and  community.  The  new  Metlakahtla  Christian  Church, 
designed  by  Mr.  Duncan,  and  constructed  entirely  by  native  Metlakaht¬ 
lans,  was  by  far  the  largest  church  and  had  a  four-fold  larger  member¬ 
ship  and  attendance  than  any  other  church  in  Alaska,  white  or  native. 
In  his  educational  work  Mr.  Duncan  combined  practical  vocational 
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training  and  character-building  religious  teaching  with  instruction  in 
elementary  school  subjects.  His  schools  were  most  successful,  judged 
by  the  attainments  of  those  who  came  under  his  instruction,  and  his 
methods  became  recognized  as  the  standard  to  be  followed  in  educa¬ 
tional  work  among  the  native  races. 

Congress  creates  reservation — Pursuant  to  assurances  theretofore 
given,  and  through  the  efforts  of  friends  of  Mr.  Duncan  and  the  Met- 
lakahtla  Christian  Mission,  including  distinguished  Senators,  Represen¬ 
tatives  and  other  statesmen  who  had  visited  Metlakahtla  and  had  per¬ 
sonally  witnessed  the  work  being  accomplished  there,  an  Act  of  Con¬ 
gress  was  passed  (Section  15  of  “An  Act  to  repeal  timber-culture  laws 
and  for  other  purposes,”  approved  March  3,  1891)  setting  aside  Annette 
Islands  as  specially  reserved  for  the  use  of  the  Metlakahtlans,  and 
of  such  other  Alaskan  natives  as  might  join  them. 

Opposition  and  intrigue — But  the  progress  of  the  community  was 
not  without  opposition.  As  expressed  in  a  Government  document  (Sen¬ 
ate  Doc.  168,  56th  Cong.,  2nd  Sess.,  p.  71),  it  was  “in  the  face  of  inter¬ 
ference  and  embarrassments  that  must  have  crushed  the  spirit  and 
paralyzed  the  effort  of  any  other  than  a  man  of  heroic  mold.” 

—Adventurers — Greatly  exaggerated  rumors,  concerning  the  nat¬ 
ural  resources  of  the  islands  reserved  for  the  Metlakahtlans  by  the 
Act  of  Congress,  were  propagated,  and  excited  the  cupidity  of  out¬ 
siders,  resulting  in  many  attempts  by  adventurers  and  others  to  invade 
Annette  Island  and  to  exploit  the  fisheries  and  alleged  mineral  deposits, 
and  in  repeated  efforts  to  induce  Congress  to  throw  open  the  island 
and  thus  deprive  the  Metlakahtlans  of  their  long  established  rights. 

—Sectarianism — Sectarianism  coveted  the  enviable  reputation  and 
the  unparalleled  success  of  this  non-sectarian  Mission. 

—Alaska  School  Service — The  Alaska  Division  of  the  Bureau  of 
Education,  after  years  of  educational  work  among  the  natives  of  Alaska, 
had  nowhere  obtained  a  success  comparable  to  that  of  Mr.  Duncan  at 
Metlakahtla ;  and  its  agents  saw  in  this  community  an  opportunity  to 
build  upon  another’s  success  and  to  claim  credit  for  accomplishing 
“something  of  importance.” 

— Intriguing  native — Soon  after  the  removal  to  Alaska,  a  crafty, 
intriguing,  self-seeking  native  left  Metlakahtla  to  receive  a  college 
education  as  protege  of  certain  sectarian  interests,  and  upon  his  return 
to  Alaska  was  appointed  missionary  to  the  Tsimsheans  (practically  all 
of  whom  in  Alaska  were  members  of  Mr.  Duncan’s  Metlakahtla  Chris- 
tion  Mission)  and  other  native  tribes  near  Metlakahtla,  with  head¬ 
quarters  at  Saxman,  about  twelve  miles  from  Metlakahtla.  Saxman 
was  a  joint  school  and  mission  enterprise  of  the  Bureau  of  Education 
and  of  the  missionary  organization  of  said  sectarian  interests,  and  was 
ostensibly  patterned  after  and  in  imitation  of  the  successful  mission 
work  of  Mr.  Duncan  at  Metlakahtla.  This  native  missionary  made  a 
deplorable  and  complete  failure  of  his  mission  work  wherever  he  went, 
but  used  his  station  as  a  vantage  point  from  which  to  stir  up  trouble 
and  discord  in  Metlakahtla  and  to  lure  away  disaffected  members  of 
the  Metlakahtla  community.  While  he  was  a  willing  tool  of  others 
hostile  to  the  Mission,  particularly  the  agents  of  the  Bureau  of  Educa¬ 
tion  and  the  representatives  of  the  sectarian  interests  above  referred 
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to,  he  himself  looked  with  envy  upon  Mr.  Duncan’s  influential  position 
at  Metlakahtla,  and  sought  to  foist  himself  upon  the  community  as 
their  “leader.” 

The  details  of  this  four-fold  plot  to  displace  Mr.  Duncan,  and  to 
bring  about  the  destruction  of  his  Mission,  are  so  complicated  and  so 
extensive  that  they  require  separate  treatment;  and  therefore  will  be 
dealt  with  in  a  “Brief  on  the  Religious  Aspects”  and  a  “Brief  on  the 
General  Facts”  of  the  Metlakahtla  case.  However  a  proper  under¬ 
standing  of  the  legal  questions  requires  that  the  more  important  and 
outstanding  facts  and  incidents  be  referred  to  in  this  connection. 

Secretary  of  the  Interior  deceived  and  misled — Mainly,  if  not 
wholly,  as  a  result  of  intrigue,  propaganda,  misrepresentation,  suppres¬ 
sion  of  facts  and  faked  petitions,  the  then  Secretary  of  the  Interior 
was  deceived  and  finally  induced  and  misled  into  lending  the  official 
sanction  of  the  Department  of  the  Interior  to  this  nefarious  scheme, 
and  into  ordering  and  authorizing  a  series  of  acts  which  were  most 
unusual  and  uncalled  for,  if  not  illegal  and  unconstitutional.  These 
acts  had  far-reaching  effect  in  all  but  consummating  the  literal  destruc¬ 
tion  of  the  famous  Metlakahtla  Christian  Mission. 

Government  school  established — A  Government  day  school  was 
established  at  Metlakahtla  in  1913.  This  was  done  although  Mr. 
Duncan’s  school  was  equal  to  or  better  than  schools  conducted  by 
the  Bureau  of  Education  elsewhere  in  Alaska,  and  although  Mr>#> 
Duncan’s  mission  school  building  and  school  equipment  were  better 
than  the  buildings  and  equipment  at  most  of  the  Bureau  schools. 
Furthermore  it  should  be  borne  in  mind  that  a  large  proportion  of  the 
natives  of  Alaska  had  not  yet  been  provided  with  school  facilities  of 
any  kind.  The  large  additional  expense  of  the  Metlakahtla  school 
was  incurred  by  the  Bureau  of  Education  notwithstanding  these  con¬ 
ditions,  and  at  a  time  when  the  Alaska  School  Service  of  the  Bureau 
was  so  short  of  funds  that  it  was  necessary  to  abandon  several  Bureau 
schools  (including  Saxman  where  the  school  work  had  failed  as  com¬ 
pletely  as  the  mission  work),  in  order  to  carry  on  the  rival  school  at 
Metlakahtla. 

Seizure  of  Mission  Plot  for  Government  school  grounds — -A  gov¬ 
ernment  school  building  was  erected  at  Metlakahtla  in  1914.  In  the  se¬ 
lection  of  a  site  for  this  purpose  and  for  the  Government  school  grounds, 
the  Bureau  of  Education  recommended,  and  the  Secretary  of  the  Interior 
approved,  the  seizure  and  taking  possession  of  a  plot  of  ground,  containing 
about  eight  acres,  located  in  the  center  of  the  village,  and  consisting  en¬ 
tirely  of  land  which  had  been  cleared  and  used  continuously  by  and  for  the 
Metlakahtla  Christian  Mission.  This  was  done  notwithstanding  there 
were  other  unoccupied  and  available  locations  which  would  have  been  more 
suitable  in  every  way  for  the  purposes  of  the  United  States  Government 
School.  Within  the  boundaries  of  this  plot  were  located  all  the  buildings 
devoted  to  the  religious,  medical  and  educational  branches  of  Mr.  Duncan’s 
missionary  work,  except  the  church  itself.  The  Government  school  build¬ 
ing,  and  later  the  Government  teacher’s  cottage,  were  erected  by  the  Bu¬ 
reau  right  in  the  midst  of  these  mission  buildings  and  close  in  front  of 
Mr.  Duncan’s  school  building.  (See  sketches  at  page  26.) 
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“ Water  system”  controversy— Seizure  of  pipe  iine — In  connection 
with  his  industries  Mr.  Duncan  had  constructed  at  a  cost  of  more  than 
$9,000  a  main  water  power  pipe  line  from  the  “Lake  in  the  Clouds,”  800 
feet  above  sea  level  and  situated  between  the  mountains  across  the  bay 
from  the  village,  to  supply  water  power  to  the  sawmill ;  and  from  the  mill 
he  laid  a  small  water  supply  pipe  to  the  salmon  cannery  to  furnish  water 
for  cleaning  purposes.  In  this  small  pipe  near  his  store  Mr.  Duncan  in¬ 
serted  a  small  tap  in  order  to  provide  a  convenient  method  for  a  few  of  the 
natives  who  lived  nearby,  and  who  might  desire  to  obtain  water  there. 
However,  this  tap  was  used  by  comparatively  few  of  the  natives.  Little 
light  hand  wagons  were  in  general  use  among  the  Metlakahtlans  for  fetch¬ 
ing  water  in  tin  cans  from  the  various  streams  and  springs  in  the  village 
which  had  been  their  sole  source  of  supply  before  the  pipeline  was  con¬ 
structed,  and  also  from  another  small  tap  which  Mr.  Duncan  had  inserted 
in  the  large  pipe  near  the  sawmill. 

This  situation  was  clearly  recognized  in  the  subsequent  legal  inves¬ 
tigation  by  Mr.  Cragin,  as  will  appear  from  the  following:  statement 
on  page  51  of  his  opinion : 

“The  industries  *  *  *  he  has  always  treated  as  his  own  pri¬ 

vate  business,  as  we  have  seen,  though  he  may  have  started  them  for 
the  benefit  of  the  Indians,  that  they  might  have  industries  in  the  com¬ 
munity  to  give  them  employment.  And  it  is  true  that  he  has  been 
liberal  in  spending  profits  for  the  benefit  of  the  Indians,  and  may  plan 
in  the  end  to  spend  all  these  profits  for  them  and  to  turn  over  the 
business  to  them.  But  as  yet  there  most  certainly  has  been  nothing 
of  this  sort.  So  far  he  has  never  treated  the  industrial  plant  as  prop¬ 
erty  turned  over  to  the  use  of  the  Indians  as  a  community  or  other¬ 
wise.  There  is  no  possible  basis  for  holding  that  the  property  has 
been  dedicated  to  the  town.  The  fact  that  Mr.  Duncan  attached  a 
hydrant  to  the  pipe  line  in  front  of  the  store  was  purely  inci¬ 
dental.  The  main  purpose  of  the  pipe  line  was  not  to  supply  water 
to  the  village — they  had  previously  gotten  along  without  it  for  over 
four  years — ,  but  to  supply  water  power  to  his  sawmill,  and  water 
to  the  cannery.” 

It  was  Mr.  Duncan’s  custom  to  cut  off  the  water  in  the  pipe  line  dur¬ 
ing  cold  weather  to  prevent  freezing,  and  in  the  spring  of  1914,  the  can¬ 
nery  was  not  being  operated,  thus  making  it  unnecessary  to  turn  on  the 
water  in  the  small  pipe  leading  to  the  cannery.  Under  false  representa¬ 
tions  that  the  tap  in  this  small  pipe  line  constituted  a  municipal  “water 
system”  and  a  public  utility,  and  that  the  health  of  the  community  de¬ 
pended  upon  the  inhabitants  obtaining  their  supply  of  drinking  water  from 
that  source,  the  entire  pipe  line  system  was  seized,  although  the  Bureau 
agents  recognized  that  at  the  time  of  the  seizure  the  water  controversy  had 
become  merely  a  case  where  “Duncan’s  proclaimed  ownership  is  being  con¬ 
tested,”  and  well  knew  that  the  welfare  of  the  Metlakahtlan  community 
was  not  an  issue.  Then,  while  the  pipe  line  was  in  the  custody  of  the 
Bureau,  it  became  seriously  damaged  through  gross  neglect,  requiring  the 
expenditure  by  the  Bureau  of  several  thousand  dollars  for  repairs  and 
replacement. 
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Further  hostile  attacks — Naturally  these  steps,  which  the  Depart¬ 
ment  had  been  induced  to  take  as  a  result  of  their  intrigues  and  decep¬ 
tion,  encouraged  further  hostile  attacks  by  the  enemies  of  the  Mission. 
False  and  slanderous  charges  against  Mr.  Duncan,  even  his  alleged 
insanity,  were  frequently  and  repeatedly  made  by  agents  of  the  Bureau 
of  Education,  and  others,  undoubtedly  at  their  instigation,  but  always 
in  the  most  general  terms  and  without  adducing  any  overt  acts  or  the 
proof  of  any  fact  in  support  of  their  accusations.  The  principal  native 
intriguer  and  inventor  of  false  charges  was  the  sectarian  missionary  at 
Saxman,  hereinbefore  referred  to,  whose  fabrications  were  seized  upon 
and  adopted  by  the  Bureau  agents  and  passed  on  to  the  higher  authori¬ 
ties,  where  they  were  accepted  as  facts.  Although  Mr.  Duncan  re¬ 
quested  and  even  begged  to  be  furnished  with  copies  of  any  charges 
which  had  been  made  against  him  no  response  was  ever  made  to  his 
requests.  Among  the  many  attacks,  it  was  demanded  that  part  of  the 
mission  buildings  be  torn  down,  that  the  property  of  Mr.  Duncan  and 
the  Metlakahtla  Christian  Mission  be  seized,  and  that  Mr.  Duncan 
himself  be  forcibly  removed  from  the  Reserve. 

Decision  of  1915  regarding  property  rights — The  campaign  of  hos¬ 
tility  and  intrigue  by  the  Bureau  agents  and  other  enemies  of  the  Mis¬ 
sion  culminated  in  a  decision  with  respect  to  property  rights,  set  forth 
in  a  letter  dated  June  26,  1915,  from  Secretary  Lane  to  Mr.  Duncan, 
and  delivered  by  Dr.  Claxton,  Commissioner  of  Education,  on  a  visit 
to  Metlakahtla  to  carry  out  the  instructions  of  the  Secretary.  By  this 
letter,  and  by  the  brief  memorandum  which  was  enclosed,  Mr.  Duncan 
was  informed,  for  the  first  time  and  without  any  previous  notice  or  op¬ 
portunity  for  a  hearing,  that  a  careful  investigation  by  “legal  officers 
of  the  Department  of  the  Interior”  had  determined  beyond  a  peradven- 
ture  that  Mr.  Duncan  and  the  Metlakahtlans  had  “no  right  in  the  land” 
on  Annette  Island,  that  all  buildings  and  improvements,  even  including 
the  dwelling  houses  of  the  Indians,  and  also  including  all  the  machinery 
in  the  industrial  buildings,  belonged  to  the  United  States;  and  that 
the  Secretary  of  the  Interior,  through  the  Commissioner  of  Education, 
was  proceeding  to  assume  control  of  such  property  for  the  benefit  of 
the  Metlakahtlans. 

Seizure  of  buildings — The  Commissioner  of  Education  thereupon 
seized  and  took  possession  of,  and  posted  seizure  notices  upon,  all  the 
buildings  and  improvements  belonging  to  Mr.  Duncan  and  the  Mission, 
except  the  church,  the  guest  house,  the  store  building  and  Mr.  Dun¬ 
can’s  cottage;  and  at  or  prior  to  Mr.  Duncan’s  death  these  were  also 
taken  over  by  the  Bureau. 

Wanton  destruction  of  mission  supplies  and  equipment — Embold¬ 
ened  by  the  apparent  success  of  their  efforts  the  Bureau  agents  con¬ 
tinued  the  hostile  attacks.  Evidently  determined  to  crush  him  com¬ 
pletely  and  to  drive  him  out,  they  seized  the  mission  school  building, 
in  which  Mr.  Duncan  was  still  conducting  school,  stripped  its  interior 
of  its  furniture  and  equipment,  and  transferred  the  desks  and  seats  to 
the  Government  school.  They  ruthlessly  wrecked  the  fittings  of  the 
school  house  and  completely  destroyed  Mr.  Duncan’s  extensive  and 
well-selected  school  and  mission  libraries,  including  Bibles,  hymn-books, 
historic  relics  of  the  Mission,  extensive  files  of  illustrated  papers  and 
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magazines,  and  Sunday-school  banners  bearing  portraits  of  Christ  and 
the  Apostles.  All  these  were  dumped  into  a  shed  open  and  exposed 
to  the  weather.  Every  school  slate  was  completely  smashed  to  pieces. 

The  high  patriotism  of  the  despoilers  was  displayed  by  throwing  into 
this  heap  and  trampling  under  foot  the  “Star  Spangled  Banner,”  and  por¬ 
traits  of  Washington  and  other  Presidents  of  the  United  States.  And  then 
the  Bureau  agent  reported  to  his  superior  as  follows: 

“We  dug  and  packed  old  Duncan’s  things  all  out  of  the  Cross 

(School)  building  and  now  have  nothing  to  put  in  it.” 

Manifestly  the  school  building  and  equipment  were  despoiled  to  make 
impossible  the  continuance  of  the  Mission  school,  Mr.  Duncan  being  left 
with  his  little  cottage  as  the  only  place  available  where  he  could  impart  in¬ 
struction  to  classes.  The  other  buildings  seized  were  more  or  less  damaged 
by  misuse  and  neglect,  doors  and  windows  being  left  open  to  the  weather 
and  no  effort  being  made  to  maintain  and  repair  them.  The  same  Bureau 
agent,  who  had  despoiled  the  school  house,  invaded  and  wrecked  the  mission 
doctor’s  medical  dispensary  in  the  Mission  Building,  and  the  medical  and 
surgical  supplies  with  which  it  was  well  stocked  and  equipped  were  wan¬ 
tonly  smashed  and  thrown  outside  in  a  confused  heap. 

Cragin  opinion  the  basis  of  Government’s  action — The  investiga¬ 
tion  by  legal  officers  of  the  Department,  above  referred  to  as  forming 
the  basis  for  the  unusual  and  unprecedented  seizure  of  property,  was  an 
opinion  prepared  for  the  Secretary  of  the  Interior  and  bearing  the  manu¬ 
script  signature  “Cragin.”  It  appears  that  Mr.  Cragin  was  a  temporary 
employee  in  the  Department,  having  been  appointed  in  1913  for  a  period 
of  three  months,  and  his  employment  being  continued  by  temporary  ap¬ 
pointments  for  successive  periods  of  three  months  each  until  April,  1916. 
During  the  entire  period  he  received  compensation  at  the  rate  of  $720  per 
annum. 

Views  of  Assistant  Attorney  General  in  1914 — During  the  pipeline 
controversy  of  the  preceding  year  the  legal  questions  were  referred  to  the 
Assistant  Attorney  General  in  the  Department  of  the  Interior  for  an  ex¬ 
pression  of  his  views  “as  to  the  proper  legal  procedure  to  be  taken  to  settle 
the  question  herein  involved  as  well  as  the  questions  arising  between  Wil¬ 
liam  Duncan  and  the  Metlakahtlans  on  Annette  Island  in  regard  to  the 
ownership  of  property,  etc.,  on  said  island.”  The  Assistant  Attorney  Gen¬ 
eral,  in  his  opinion  dated  April  16,  1914,  although  stating  that  “nothing  has 
been  found  on  which  to  base  a  conclusion  as  to  the  actual  ownership  of  the 
pipeline  and  other  property  on  the  island,”  nevertheless  assumed  contrary 
to  the  facts  that  the  pipeline  in  question  was  a  municipal  water  system  and 
that  Mr.  Duncan  had  “evidently  dedicated  it  to  the  public.” 

He  .therefore  held  that  the  matter  should  be  submitted  to  the  Depart¬ 
ment  of  Justice  with  the  request  that  action  be  taken  “through  the  courts 
to  restrain  Mr.  Duncan  from  interference  with  the  pipeline  and  water 
supply  of  his  community.”  His  opinion  then  concludes  as  follows : 

“Your  submission  includes  also  a  request  for  my  views  as  to  the 
ownership  of  property,  etc.,  on  said  Island.  I  am  not  sufficiently  ad¬ 
vised  as  to  the  facts  to  give  any  views  as  to  other  property,  except 
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that  the  same  principles,  apparently,  would  govern  as  apply  to  the 
pipe  line.  The  cannery  and  general  store  have  both  apparently  been 
carried  on  as  a  private  enterprise  by  Mr.  Duncan.  Such  things  are 
not  public  utilities  and  hence  the  same  rule  would  not  be  applicable. 
If  the  Metlakahtlans  or  any  one  of  them  has  an  interest  in  these  enter¬ 
prises  or  the  property  appertaining  thereto  the  courts  will  protect 
that  interest,  but  the  procedure  would  be  different  and  would  depend 
upon  the  facts  which  are  not  sufficiently  elucidated  to  justify  a  state¬ 
ment  at  this  time  as  to  the  proper  procedure.’’ 

Otherwise  questions  never  submitted  to  Solicitor  for  the  Depart¬ 
ment  of  the  Interior — Except  for  this  opinion  of  the  Assistant  Attorney 
General,  so  far  as  the  records  disclose  the  legal  questions  involved  in 
the  investigation  referred  to  by  Secretary  Lane,  were  never  submitted 
to  nor  passed  upon  by  the  Assistant  Attorney  General,  or  his  successor, 
the  Solicitor  for  the  Department  of  the  Interior,  who  is  the  legal  officer, 
under  the  Attorney  General,  charged  by  law  with  the  duty  of  giving 
all  opinions  and  rendering  all  services  “requiring  the  skill  of  persons 
learned  in  the  law”  necessary  to  enable  the  head  of  the  Department  and 
the  heads  of  Bureaus  and  other  officers  in  the  Department  to  discharge 
their  respective  duties.  (Revised  Statutes,  Sec.  361.) 

Cragin’s  instructions — It  does  not  appear  that  Mr.  Cragin  was  re¬ 
quested  by  the  Secretary  to  prepare  a  legal  opinion.  His  instructions 
were  contained  in  a  memorandum  dated  January  14,  1915,  to  the  effect 
that  the  Secretary  desired  him  to  “gather  together  all  the  papers” 
showing  title  to  Annette  Island  and  improvements  thereon,  and  “to  give 
him  the  history  of  it”  so  that  the  Secretary  could  “come  to  a  conclusion 
as  to  whether  we  can  lawfully  and  justly  claim  on  behalf  of  the  Indians 
on  the  Island  that  the  improvements  are  community  property.” 

Property  at  Metlakahtla  individually  owned — As  a  matter  of  his¬ 
tory,  it  could  not  be  lawfully  and  justly  claimed  that  the  improvements 
were  community  property.  It  had  been  one  of  the  fundamental  princi¬ 
ples  followed  by  Mr.  Duncan,  both  in  British  Columbia  and  in  Alaska, 
that  property  should  be  held  in  severalty,  and  individually  and  pri¬ 
vately  owned.  There  was  no  system  of  communism  at  Metlakahtla. 
This  was  made  clear  by  records  and  reports  on  file  in  the  Department, 
such  as  the  report  made  in  1903  by  James  W.  Witten,  Special  Inspector 
for  the  General  Land  Office,  as  well  as  many  other  documents  to  which 
Cragin  had,  or  could  have  had,  access.  In  fact,  Cragin’s  opinion  con¬ 
cedes  that  all  such  property  was  privately  owned  if  it  had  not  become 
the  property  of  the  United  States  by  virtue  of  annexation  to  the  land. 

Cragin  opinion  not  responsive  to  instructions — As  characterized  by 
Commissioner  Tallman  of  the  General  Land  Office,  the  opinion  prepared 
by  Cragin  was  not  responsive  to  Secretary  Lane’s  instructions.  Instead 
of  gathering  data  and  giving  the  history  of  Metlakahtla  affairs,  Cragin 
attempted  to.  render  a  legal  opinion  with  respect  to  property  rights  on 
the  Reserve.  Evidently  because  of  some  mysterious  instructions  which 
he  had  received  from  some  one  other  than  the  Secretary  of  the  Interior, 
Mr.  Cragin  believed  it  to  be  his  duty  to  find  a  way  to  seize  the  property, 
owing  to  what  was  conceived  to  be  “the  crying  need  of  the  case,”  as  he 
expressed  it. 
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— Of  what  it  consists — The  opinion  consists  merely  of  the  literal 
application  of  a  maxim1  of  the  common  law,  to  the  effect  that  whatever 
is  annexed  to  land  becomes  a  part  of  the  land,  and  by  virtue  of  the 
annexation  belongs  to  the  landowner — a  rule  or  maxim  which,  as  stated 
by  the  Supreme  Court,  “never  was,  at  least,  so  far  back  as  we  can  trace 
it  in  the  books,  inflexible,  and  without  exceptions.”  And  according 
to  Kent  (2  Kent’s  Com.  p.  343)  it  is  really  the  application  of  the  vari¬ 
ous  exceptions  to  the  maxim,  by  the  decisions  of  the  courts,  which  con¬ 
stitutes  the  law  of  fixtures. 

— Not  well  considered — The  Cragin  opinion  is  not  well  considered. 
The  conclusions,  in  the  main,  are  not  supported  by  citations  to  court 
decisions.  The  few  decisions  referred  to  are  on  well-settled  proposi¬ 
tions,  such  as  that  the  common  law  is  in  force  in  Alaska,  and  that  the 
ownership  of  land  is  determined  by  the  law  of  the  situs.  There  are 
quite  extensive  references  to  the  textbook,  “Bronson  on  Fixtures”;  but 
even  in  that  respect  Mr.  Cragin  avoids  mention  of  the  part  of  the  text¬ 
book  bearing  on  one  of  the  real  legal  points  involved  in  the  case,  viz., 
the  ownership  of  improvements  erected  on  land  by  permission  of  the 
landowner. 

— Conclusions  unsupported  by  authority  and  fundamentally  erron¬ 
eous — The  conclusions0fthe  Cragin  opinion  are  contrary  to  the  great 
weight  of  authority  as  disclosed  in  adjudicated  cases;  they  are  con¬ 
trary  to  the  settled  and  continuous  legislative  policy  of  Congress  with 
respect  to  improvements  on  the  public  lands;  and  they  are  contrary 
to  prior  decisions  of  the  Department  of  the  Interior  involving  the  owner¬ 
ship  of  improvements  on  public  lands.  As  will  be  shown,  the  opinion 
is  fundamentally  erroneous  in  at  least  the  following  particulars  viz : 

1.  It  fails  to  credit  Mr.  Duncan  and  the  Metlakahtla  Indians  with  their 
full  property  rights  in  the  land; 

2.  It  fails  to  apply  to  the  facts  of  the  case  the  rule  that,  where  im¬ 
provements  are  erected  on  the  land  of  another  with  the  landowner’s  con¬ 
sent,  such  improvements  remain  the  individual  property  of  the  builder; 
and, 

3.  It  fails  to  apply  to  the  facts  of  the  case  the  rule  that  improvements 
erected  by  occupants  of  public  lands,  whether  on  Indian  reservations  or 
on  the  public  domain,  do  not  become  the  property  of  the  Government. 

Mr.  Duncan’s  Will- — William  Duncan  devoted  a  lifetime  of  service 
to  the  Metlakahtla  Indians.  In  accordance  with  the  purpose  and  inten¬ 
tion  which  for  many  years  he  had  frequently  avowed  and  declared,  upon 
his  death  he  left  a  will  by  which  he  transferred  all  his  property  to  trus¬ 
tees,  in  trust  to  continue  and  perpetuate  the  mission  work  which  he  had 
so  successfully  carried  on. 

Attempts  of  Trustees  to  continue  Mission — So  far  as  permitted  and 
in  the  face  of  continued  opposition  and  obstacles,  the  Trustees  have  car¬ 
ried  on  mission  work  at  Metlakahtla.  But  it  is  impossible  for  them  to 
carry  out  the  trust,  to  the  full  extent  contemplated  by  the  will,  while  the 
legal  conclusions  of  the  Cragin  opinion  form  the  basis  of  the  Govern- 

1  Omne  quod  solo  inaedificatur  solo  cedit. — Everything  belongs  to  the  soil  which  is  built  upon 
it.  (Bouvier’s  Law  Dictionary,  p.  2151.) 

J  A  copy  of  the  Will  is  printed  supra  preceding  the  Table  of  Contents. 
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merit’s  Metlakahtla  policy  with  respect  to  property  rights;  and  so  long  as 
the  hostile  attitude  of  agents  of  the  Bureau  of  Education  continues  to  be 
at  variance  with  the  historic  policy  of  the  Government  of  the  United 
States  in  its  dealings  with  missions  and  missionary  activities  among  the 
native  races,  thus  rendering  impracticable,  if  not  impossible,  any  effect¬ 
ive  cooperation  at  Metlakahtla. 

Comprehensiveness  of  the  Case — The  Metlakahtla  case  involves 
much  more  than  merely  a  question  of  technical  legal  rights.  Irrespective 
of  whether  legal  rights  have  been  violated,  a  great  moral  wrong  has  been 
committed,  not  only  toward  Mr.  Duncan  but  toward  the  Mission  and  the 
entire  community  as  well,  which,  in  justice  and  fairness,  ought  to  be  recti¬ 
fied.  And  other  conditions  and  problems  have  developed  that  require 
careful  consideration  to  work  out  a  definite  solution,  which  will  promote 
the  best  interests  of  all  concerned,  and  especially  the  future  moral  and 
materal  welfare  of  the  Metlakahtlans,  and  will  enable  Mr.  Duncan’s 
Trustees  to  apply  his  bequests  in  the  most  beneficial  manner  to  the 
noble  purposes  indicated  in  his  will. 

Legal  aspects  only  herein  considered — However,  it  is  believed  that 
the  legal  aspects  of  the  case  vitally  affect  the  whole  question  and  that  every 
other  feature  depends,  in  a  measure,  for  its  solution  upon  a  correct  deter¬ 
mination  of  the  legal  questions.  Therefore  it  will  be  the  purpose  of  the 
present  showing  to  discuss  the  strictly  legal  questions  involved  in  the  Met¬ 
lakahtla  case,  and,  particularly,  to  demonstrate  the  unsoundness  of  the 
Cragin  opinion  with  respect  to  property  interests  on  the  Reserve. 

Plan  of  treatment — Under  our  plan  of  treatment,  Part  II  of  this 
Brief  will  contain  a  statement  of  some  additional  facts;  Part  III  will 
consist  of  the  propositions  of  law  involved,  supported  by  points  and 
authorities;  and  Part  IV  will  conclude  with  an  argument  summarizing 
such  points  of  law  and  applying  them  to  the  facts  in  the  case. 

No  hostility  toward  Government — In  making  this  presentation  it 
is  not  the  purpose  or  desire  to  assume  an  attitude  of  hostility  toward  the 
Government.  The  preparation  of  the  case  from  the  beginning  has  pro¬ 
ceeded  in  the  belief,  which  has  been  confirmed  by  prolonged  investigation 
and  search  of  records,  that  the  responsible  officers  of  the  Government  were 
misled  into  taking  action  that  would  never  have  been  taken  if  they  had 
been  properly  and  correctly  advised  in  regard  to  the  law  and  had  not  been 
deplorably  misinformed  in  regard  to  the  facts.  Mr.  Duncan  himself  was 
never  “disloyal”  or  “anti-Government,”  as  he  has  been  wrongly  accused. 
During  the  closing  years  of  his  life,  even  while  he  was  being  literally  perse¬ 
cuted  by  enemies  of  the  Mission,  including  hostile  Government  agents,  he 
had  an  abiding  faith  that  when  the  truth  should  become  known  justice 
would  be  done.  The  same  confident  belief  has  throughout  prompted  the 
preparation  and  presentation  of  the  Metlakahtla  case. 
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PART  II 

THE  FACTS  OF  THE  CASE 

While  the  detailed  facts  of  the  Metlakahtla  case  are  being  reserved 
for  separate  treatment,  it  seems  desirable  for  a  proper  consideration 
of  the  legal  questions,  that  certain  misinformation  be  corrected,  and 
that  a  few  additional  facts  be  set  forth  herein. 

Act  of  Congress,  March  3,  1891 — The  Act  of  Congress,  reserving 
Annette  Island  for  the  use  of  the  Metlakahtlans  (Sec.  15  of  the  Act  of 
March  3,  1891)  reads  as  follows: 

“That  until  otherwise  provided  by  law  the  body  of  lands 
known  as  Annette  Islands,  situated  in  Alexander  Archipelago, 
in  Southeastern  Alaska,  on  the  north  side  of  Dixon’s  entrance, 
be,  and  the  same  is  hereby,  set  apart  as  a  reservation  for 
the  use  of  the  Metlakahtla  Indians,  and  those  people  known 
as  Metlakahtlans  who  have  recently  emigrated  from  British  Colum¬ 
bia  to  Alaska,  and  such  other  Alaskan  natives  as  may  join  them, 
to  be  held  and  used  by  them  in  common,  under  such  rules  and 
regulations  and  subject  to  such  restrictions  as  may  be  prescribed 
from  time  to  time  by  the  Secretary  of  the  Interior.” 

——Sponsored  by  friends  of  Mr.  Duncan’s  mission — This  Act  was 

sponsored  by  Members  of  Congress  who  had  become  interested  in  Mr. 
Duncan’s  mission,  some  of  them  having  visited  Metlakahtla  and  ob¬ 
served  the  work  there,  and  who  regarded  his  mission  work  among 
the  natives  with  enthusiastic  approval.  Between  1887  and  1891  many 
distinguished  officials  had  visited  Metlakahtla,  including  Senators  and 
Representatives.  Senator  Dawes,  the  eminent  authority  on  Indian 
affairs  and  author  of  the  Dawes  Act  providing  for  the  allotment  of 
Indian  lands  in  severalty,  particularly  took  a  very  deep  interest  in  the 
matter  of  giving  the  Metlakahtlans  legal  rights  in  the  land  on  the  island 
and  in  correspondence  with  Mr.  Duncan  suggested  that  he  have  Hon. 
Thomas  N.  Strong,  the  well-known  attorney  of  Portland,  Oregon,  who 
had  accompanied  Mr.  Duncan  to  New  Metlakahtla  and  had  rendered 
valuable  assistance  in  getting  the  community  properly  started  in  its 
new  location,  draw  up  a  form  of  bill  for  the  purpose  of  securing  their 
rights  to  the  island.  Mr.  Duncan  wrote  Senator  Dawes  at  length  ex¬ 
pressing  his  views  both  with  respect  to  citizenship  for  the  Indians  and 
with  respect  to  being  granted  property  rights  in  the  land,  but  it  does 
not  appear  that  either  Mr.  Duncan  or  Mr.  Strong  ever  actually  sub¬ 
mitted  a  form  of  bill  for  introduction  in  Congress.  Nevertheless  a 
number  of  bills  were  introduced,  and  these  bills  were  finally  consoli¬ 
dated  and  enacted  into  law  in  the  section  above  quoted. 

—Approval  hy  House  Committee — At  that  time  none  of  the  land 
laws  of  the  United  States,  except  mining,  had  been  extended  to  Alaska. 
There  was  pending  in  Congress  a  bill,  S.  1859,  introduced  February  17, 
1890,  “Providing  for  the  Acquisition  of  Land  for  Town  Sites  and  Com-' 
mercial  Purposes  in  Alaska  and  for  other  Purposes.”  Through  the 
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efforts  of  friends  of  the  Metlakahtla  Christian  Mission  the  substance 
of  the  section  above  quoted  was  incorporated  into  this  bill.  The  House 
Committee  on  Public  Lands,  in  its  report  on  the  bill,  expressed  great 
admiration  for  and  approval  of  the  work  of  Mr.  Duncan  and  the  ad¬ 
vancement  of  the  Metlakahtlans,  and  indicated  that  the  purpose  of  the 
recommended  legislation  was  to  set  aside  the  islands  to  the  Metlakaht- 
lans  for  their  “OCCUPANCY  AND  OWNERSHIP.”  (House  Report 
2450,  51st  Congress,  1st  Sess.) 

— -Its  passage — In  the  closing  days  of  the  session,  in  order  to  pre¬ 
vent  the  bill  dying  in  the  legislative  jam,  the  provisions  of  S.  1859  were 
incorporated  into  a  bill  which  was  pending  entitled,  “To  repeal  Timber- 
culture  Laws  and  for  Other  Purposes;”  and  became  a  law  as  a  part 
of  that  Act. 

Debate  in  Senate — The  real  purpose  of  the  legislation  is  disclosed 
by  the  debate  which  took  place  in  the  Senate  while  the  bill  was  being 
considered,  excerpts  from  which  are  as  follows  (Congressional  Record, 
Sept.  16,  1890,  pages  10092-10093)  : 

“Mr.  MANDERSON.  Mr.  President,  the  history  of  the  Metla¬ 
kahtla  Indians  is  probably  well  known  to  most  Members  of  the 
Senate,  and  it  is  a  history  that  is  of  very  great  interest.  About 
thirty  years  ago  a  man  named  Duncan,  of  the  city  of  London,  went 
into  British  Columbia,  and  he  has  devoted  the  last  thirty  years  of 
his  life  to  the  reclaiming  of  certain  Indians,  who  when  he  went 
among  them  were  cannibals  and  men  of  the  worst  description. 
After  many  years  of  labor  he  succeeded  in  forming  the  settlement 
known  as  Metlakahtlan,  in  British  Columbia.  In  some  difficulty 
that  ensued  between  himself  and  the  Bishop  of  British  Columbia  he 
deemed  it  well  in  the  interest  of  this  tribe,  amounting  to  about  one 
thousand  at  that  time,  to  go  to  Alaska  and  come  under  the  pro¬ 
tecting  influence  of  the  United  States  Government. 

«£» 

»{»  m 

“I  think  the  change  was  made  in  1886  or  1887.  Before  doing  so 
Duncan  came  to  the  city  of  Washington  and  laid  the  matter  and  the 
condition  of  these  Indians  before  several,  I  think,  of  the  committees 
of  Congress  and  before  the  Executive,  President  Cleveland  then  be¬ 
ing  in  the  Presidential  chair.  The  matter  was  of  such  a  character 
and  the  effort  of  this  man  was  so  commendable  that  he  received  all 
the  encouragement  that  could  be  given  for  the  removal  of  these  Indi¬ 
ans  ;  and  about  three  years  ago  he  moved  eight  or  nine  hundred  of 
them  to  Annette  Island,  a  mountainous  island,  not  of  very  large  ex¬ 
tent  as  things  go  in  Alaska,  for  that  is  a  country  of  very  great  dis¬ 
tances  on  a  great  area. 

He  *  *  *  *  * 

“When  the  Committee  on  Indian  Affairs  were  in  Alaska,  under 

the  order  of  the  Senate,  a  year  ago  we  found  this  body  of  Indians 
settled  in  this  new  place,  and  they  had  carved  out  of  a  forest  a  home 
for  themselves.  They  are  Christian  Indians.  I  think  none  of  us  will 
forget  the  expression  of  joy  and  delight  with  which  these  Indians 
ran  to  their  school-house,  to  their  church,  and  ran  up  upon  the  flag¬ 
staff  the  American  flag;  and  how  glad  they  were  to  meet  the  first 
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official  representatives  of  the  Government  under  which  they  had 
sought  protection. 

“They  are  of  course  not  natives  of  this  country  as  the  native  In¬ 
dians  of  Alaska  are  under  our  treaty  or  purchase  from  Russia  and 
they  must  become  in  the  end,  before  they  can  acquire  this  property, 
naturalized  citizens  of  the  United  States.  The  proposition  of  the 
amendment  is  simply  to  allow  this  band  of  Indians  to  remain  there 
under  such  rules  and  regulations  as  the  Secretary  of  the  Interior 
may  impose,  and  give  them  some  recognized  footing  at  that  place. 

“Mr.  TELLER.  I  should  like  to  inquire  of  the  Senator  from 
Nebraska  what  is  the  necessity  of  giving  them  a  recognized  footing. 

“Mr.  MANDERSON.  The  necessity,  as  it  seems  to  me,  would 
be  that  they  can  at  any  time  be  disturbed  by  those  who  would  go 
upon  the  island  under  many  pretenses,  claiming  that  it  was  mining 
land,  or  in  pursuit  of  the  timber  upon  the  land,  which  is  cedar 
mainly.  (Bold  face  ours.) 

H*  Hs  sfc 

“This  action  has  been  very  strongly  recommended  by  the  Interior 
Department,  not  only  under  this  Administration,  but  under  the  last, 
and  it  seems  to  me  that  it  is  no  more  than  a  decent  and  a  proper 
recognition  of  the  great  influence  that  these  people  are  exerting  over 
all  the  Indians  of  Alaska.  They  are  constantly  increasing.  They 
have  a  community  there  that  is  in  many  respects  a  model ;  it  would 
be  a  model  to  many  white  communities.  There  is  no  liquor  sold  there, 
and  they  are  a  Christian  and  God-fearing  people.  I  think  we  should 
render  them  all  the  encouragement  that  is  in  our  power. 

“Mr.  DAWES.  I  should  like  to  suggest  to  the  Senator  from 
Colorado  as  a  reason  why  we  might  perhaps  do  this  thing — -he  asks 
what  necessity  there  is  for  it — that  these  Indians  spent  thirty  years 
in  the  British  dominion  building  up  a  town  there.  It  was  laid  out 
in  regular  streets.  In  thirty  years  from  the  time  they  were  canni¬ 
bals  to  the  time  they  left  there,  they  had  come  to  be  a  village  of 
a  thousand  people,  laid  out  in  streets,  regularly  lighted  by  kero¬ 
sene  lamps,  and  had  built  a  church  of  their  own  and  a  school-house. 
$  $  $  $  $  ❖ 

“After  having  been  civilized  in  the  most  remarkable  way, 
alluded  to  by  the  Senator  from  Nebraska,  and  having  built  up  this 
town,  coming  into  a  religious  controversy  with  the  Bishop,  the 
Bishop  dispossessed  them  of  that  land  on  the  ground  that  all  the 
land  belonged  to  the  crown,  and  when  they  moved  over  to  Alaska 
prevented  them  from  carrying  any  of  their  fixtures.  They  could 
not  take  one  of  their  little  houses  because  they  had  become  at¬ 
tached  to  the  freehold,  and  they  lost  everything  except  what  they 
could  take  in  their  hands  and  put  in  their  boats  and  take  over  to 
Alaska.  That  has  been  their  life. 

“Now,  they  live  in  constant  terror  for  fear  their  work  and 
labor  upon  this  island  may  result  in  the  same  way.  The  first  thing 
they  said  to  us  when  we  went  there  was,  Ts  it  true  that  the  Gov¬ 
ernment  of  the  United  States  can  drive  us  off  here  at  any  time?’ 
The  people  over  on  the  other  side,  30  miles,  are  all  the  time  telling 
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them  that  they  will  be  driven  off  after  they  have  expended  their 
money  in  this  way  to  build  up  this  little  town.  Only  the  week  be¬ 
fore  we  were  there  a  messenger  from  the  other  side  came  over 
and  told  them  that  he  had  visited  Washington,  that  he  had  seen 
the  new  President,  and  that  the  new  President  had  told  him  that 
he  was  going  to  drive  them  off. 

“Now,  they  live  there  in  that  way.  They  have  built  a  church 
there  within  the  last  two  years.  They  have  built  a  fine  house  for 
an  industrial  school.  They  exhibit  more  common  sense  in  the 
matter  of  civilization  than  any  Indians  I  ever  saw  anywhere. 

“All  the  amendment  proposes  is  that,  until  otherwise  ordered 
by  Congress,  that  island,  which  is  good  for  nothing  except  for 
the  wild  beasts  that  are  in  the  mountains  and  the  thousand  acres 
perhaps  that  run  down  on  a  level  into  the  sea,  upon  which  they 
have  planted  their  town,  shall  be  set  apart  for  them  under  such 
rules  and  regulations  as  the  Secretary  of  the  Interior  may  prescribe. 
Nobody  wants  it  now  except  there  may  turn  up  at  some  time  some¬ 
body  who  desires  to  plunder  them. 

*1#  Mg  v'x  Mg  Mg 

^ 

“Mr.  DOLPH.  I  should  like  to  inquire  of  the  Senator  from 
Nebraska  if  these  islands  were  inhabited  by  any  natives  of  Alaska 
at  the  time  they  were  taken  by  the  Metlakahtla  Indians. 

“Mr.  MANDERSON.  Not  a  living  soul  was  on  them  or  within 
many  miles  of  them. 

“Mr.  DOLPH.  Then  I  think  that  is  a  very  proper  amendment 
to  pass,  because  under  this  bill  title  might  be  acquired  by  white 
people  and  by  others  upon  the  island  *  *  * 

Actions  of  Department  contrary  to  intent  of  Congress — When 

viewed  in  the  light  of  the  proceedings  which  have  since  been  taken 
against  Mr.  Duncan  and  his  Mission  by  the  Bureau  of  Education  and 
the  Department  of  the  Interior,  the  remarks  made  in  the  Senate  at 
that  time  seem  almost  prophetic.  The  very  things  that  Congress  then 
sought  to  prevent  have  actually  happened,  as  a  result  of  the  actions 
of  the  Bureau  and  of  the  Department,  and  to  the  same  persons  whom 
the  Secretary  of  the  Interior  and  the  Commissioner  of  Education  had 
encouraged  in  1887  to  make  the  removal  to  Alaska,  with  every  assur¬ 
ance  that  they  would  be  fully  protectedi  in  their  new  homes  and  in 
their  rights  to  their  possessions. 

Not  an  ordinary  Indian  reservation — The  history  of  this  legisla¬ 
tion  shows  that  it  was  not  the  purpose  of  Congress  to  create  an 
ordinary  Indian  reservation.  The  Indian  reservation  system  was  estab¬ 
lished  in  this  country  primarily  to  protect  the  white  settlers,  through 
the  Indians  being  confined  to  the  reservations  and  thus  making  avail¬ 
able  for  settlement  desirable  parts  of  the  western  territory.  It  was 
clearly  not  the  purpose  of  Congress  to  extend  the  ordinary  reservation 
system  to  Annette  Islands  and  to  the  Metlakahtla  Indians,  who,  as  was 
well  known,  had  become  a  community  of  industrious,  law-abiding,  self- 
supporting,  Christian  natives.  There  was  no  need  for  the  restraining 
influence  of  this  ordinary  reservation  system  to  protect  other  settlers 
in  Alaska  against  them.  The  situation  was  exactly  the  reverse.  The 
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legislation  was  needed  for  the  purpose  of  protecting  the  members  of 
this  community,  well  advanced  in  civilization,  against  the  intrusion 
and  the  demoralizing  influences  of  adventurers  and  others  of  evil  repute 
in  Alaska. 

A  special  reservation  for  protection  of  Metlakahtlans — It  was  not 

the  purpose  of  Congress  to  diminish  the  rights  or  to  restrict  the  activi¬ 
ties  of  the  Metlakahtlans  in  any  way.  They  had  been  in  the  United 
States  for  four  years  under  assurances  that  they  would  acquire  “squat¬ 
ter’s  rights”  in  the  land,  and  in  that  time  they  had  built  up  out  of  the 
wilderness  a  thriving,  industrious  village.  Already  the  Metlakahtla 
Christian  Mission  in  Alaska  had  become  firmly  established  and  widely 
and  favorably  known.  The  islands  were  made  a  special  reservation, 
for  the  protection  of  the  Metlakahtlans  and  not  to  limit  their  rights 
and  activities. 

This  was  clearly  understood  at  the  time  the  legislation  was  passed. 
For  nearly  twenty-five  years  the  community  was  allowed  to  grow  and 
develop  without  interference  and  without  any  pretense  that  the  Met¬ 
lakahtlans  should  be  subjected  to  the  restrictions  and  control  of  the 
reservation  system.  Not  until  the  decision,  based  upon  the  Cragin 
opinion,  was  it  ever  considered  that  the  Act  of  1891  could  be  inter¬ 
preted  as  an  instrument  for  the  oppression  and  persecution  of  the  very 
people  whom  Congress  had  sought  to  protect. 

Purposes  of  Coegress — The  facts  and  circumstances  surrounding 
the  passage  of  the  legislation  show  that  it  was  the  purpose  of  Congress: 

1.  To  place  its  stamp  of  approval  on  the  missionary  activities  of  Mr. 
Duncan  at  Metlakahtla,  and  to  encourage,  assist,  and  protect 
the  Metlakahtlans  in  their  efforts  to  advance  to  the  ways  of  civi¬ 
lized  life; 

2.  To  prevent  undesirable  intrusion  on  Annette  Island  so  that  the 

Metlakahtlans  could  grow  and  develop  as  an  isolated  community, 
free  from  contaminating  influences;  and 

3.  To  give  a  legal  status,  supported  by  Congressional  enactment,  to 
their  claims  to  land  on  the  islands  so  as  to  prevent  their  repeat¬ 
ing  the  experience  they  had  so  recently  suffered  in  British  Colum¬ 
bia  of  being  ousted  from  their  homes  and  forced  to  abandon  all 
that  they  had  accumulated. 

Beneficiaries  of  Act — It  should  be  noted  that  the  Act  as  passed 
names  three  classes  of  beneficiaries,  namely: 

“The  Metlakahtla  Indians, 

and  those  people  known  as  Metlakahtlans  who  have  recently  emi¬ 
grated  from  British  Columbia  to  Alaska, 

and  such  other  Alaskan  natives  as  may  join  them.” 

It  is  clear  that  the  second  clause  refers  to  Metlakahtlans  other 
than  Indians,  that  is,  Mr.  Duncan  and  his  missionary  assistants.  The 
words,  “and  those  people  known  as  Metlakahtlans”  were  added  to 


BRIEF  ON  THE  LAW 


17 


the  Act  by  those  sponsoring  the  legislation,  after  the  bill  first  passed 
the  Senate. 

It  likewise  should  be  emphasized  that  the  benefits  of  the  reserva¬ 
tion  are  not  confined  to  the  Metlakahtlans  who  emigrated  from  British 
Columbia,  but  are  open  to  all  natives  of  Alaska  who  choose  to  join 
the  Metlakahtlans,  in  accordance  with  the  rules  of  the  community  and 
the  regulations  prescribed  by  the  Secretary  of  the  Interior. 

Text  of  Departmental  Decision  of  1915 — A  summary  of  the  opin¬ 
ion  prepared  by  Mr.  Cragin  for  the  Secretary  of  the  Interior  was  en¬ 
closed  with  Secretary  Lane’s  letter  of  June  26,  1915,  addressed  to 
Mr.  Duncan.  Said  letter  and  the  summary  read  as  follows: 


“Department  of  the  Interior 

WASHINGTON 


Jun  26  1915. 


“Dear  Father  Duncan: 

“At  my  request,  the  entire  situation  on  Annette  Island,  with 
special  reference  to  its  legal  aspects,  has  been  subjected  to  careful 
scrutiny  by  legal  officers  of  the  Department  of  the  Interior. 

“This  examination  has  determined  beyond  a  peradventure  that, 
under  the  law,  all  the  public  buildings  in  Metlakahtla,  all  of  the 
dwellings,  all  of  the  industrial  buildings  with  the  machinery  con¬ 
tained  in  them,  belong  to  the  United  States.  The  stock  of  goods 
in  the  store,  the  canned  goods  in  the  cannery,  with  the  tin  and 
other  materials  used  in  making  cans,  and  the  boats  built  or  bought 
by  you  are  your  property. 

“It  is  incumbent  on  me  to  assume  control,  for  the  benefit  of  the 
Metlakahtlans,  of  the  property  of  the  United  States  on  Annette 
Island.  This  I  shall  proceed  to  do  through  the  Commissioner  of 
Education. 

“In  view  of  your  long  and  faithful  work  in  behalf  of  the  Met¬ 
lakahtlans,  I  shall  not  object  to  your  remaining  in  Metlakahtla, 
if  you  will,  in  good  faith,  cooperate  with  the  agents  of  the  Gov¬ 
ernment.  If  you  are  not  willing  to  give  such  cooperation  it  would 
be  best  for  you  to  seek  a  home  elsewhere. 

“For  your  information  there  is  inclosed  a  brief  statement  of 
the  findings  of  my  legal  advisors. 

“Yours  sincerely, 


“Rev.  William  Duncan, 

“Metlakahtla,  Alaska.” 


“FRANKLIN  K.  LANE.” 


(Enclosure) 

“MEMORANDUM  REGARDING  ANNETTE  ISLANDS  RESERVE,  ALASKA. 

“Departmental  Legal  Decisions. 

“1.  Under  the  common  law  in  force  in  Alaska  at  the  time  when 
Mr.  Duncan  and  the  Metlakahtlans  settled  upon  Annette  Island, 
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neither  Mr*  Duncan  nor  the  Metlakahtlans  acquired  any  right  in 
the  land. 

“2.  The  Act  of  March  3,  1891,  gave  Mr.  Duncan  and  the  Met¬ 
lakahtlans  no  right  in  the  land;  it  gave  the  Metlakahtlans  permis¬ 
sion  to  live  upon  the  land  and  to  use  it,  and  this  permission  can  be 
revoked  at  any  time  by  Congress. 

“3.  The  land  is  the  property  of  the  United  States,  and  the  im¬ 
provements  thereon  are  also  the  property  of  the  United  States. 

“Conclusions  from  the  above. 

“1.  The  public  buildings  at  Metlakahtla,  together  with  their 
heating  apparatus  and  lighting  arrangements  and  other  permanent 
equipment,  are  all  the  property  of  the  United  States. 

“2.  The  industrial  improvements,  including  the  store  building, 
the  sawmill  building  and  all  its  machinery,  the  wharf,  the  ware¬ 
house,  and  the  cannery  building  with  all  the  machinery  connected 
with  it,  the  dam  at  the  lake,  and  the  pipe  line  from  the  lake  to 
the  sawmill  and  cannery,  are  all  the  property  of  the  United  States. 

“3.  The  Secretary  of  the  Interior  has  full  authority  to  regulate 
the  use  of  all  these  public  and  industrial  improvements,  for  the 
benefit  of  the  Indians.  The  Secretary  of  the  Interior  may  author¬ 
ize  any  persons  to  remove  any  fencing  or  obstructions  that  may 
have  been  placed  about  these  public  or  industrial  improvements, 
and  he  may  authorize  such  persons  to  use  all  necessary  force  to 
prevent  the  removal  of  these  public  or  industrial  improvements, 
or  any  part  of  them,  or  molestation  of  them  in  any  way.  In  case 
of  molestation  or  removal,  the  Secretary  of  the  Interior  may  direct 
the  Department  of  Justice  to  bring  legal  proceedings  for  damages 
or  restitution. 

“4.  The  dwelling  houses  in  Metlakahtla  are  the  property  of 
the  United  States,  under  the  regulation  of  the  Secretary  of  the 
Interior. 

“5.  The  boats,  built  or  bought  by  Mr.  Duncan,  the  stock  of 
goods  in  the  store,  the  inventory  connected  with  the  cannery 
(canned  goods,  tin  for  making  cans,  etc.),  are  all  Mr.  Duncan's 
private  property." 

Facts  in  Cragin  opinion  inaccurate — In  Mr.  Cragin’s  opinion  there 
is  a  sub-division  entitled,  “Brief  Temporal  History  of  Father  Duncan 
and  the  Metlakahtla  Indians — the  Facts  of  the  Case."  This  is  based 
in  large  part  on  inaccurate  documents  and  data,  and  contains  many 
mistakes  and  inaccurate  statements,  some  of  which  are  herewith  noted. 

Errors  corrected— “Public"  buildings — In  Section  16  of  the  opinion* 
a  number  of  buildings  are  enumerated  and  referred  to  as  “public"  build¬ 
ings.  The  combined  library,  engine  house  and  jail,  as  well  as  the  street 
improvements,  are  properly  referred  to  as  “public."  But  with  respect 
to  the  other  improvements  the  term  is  a  misnomer. 

—The  Town  Hall— The  town  hall  was  not  a  municipal  building  in 
a  strict  sense.  It  was  one  of  the  mission  buildings,  originally  intended 
for  the  mission  school  house  and  used  temporarily  for  church  purposes; 
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and  later,  when  the  educational  building  was  used  for  the  day  school,  the 
town  hall  became  a  general  assembly  hall  or  meeting  place  for  the  entire 
community. 

— The  Metlakahtla  Christian  Church  building — The  church  build¬ 
ing  was  not  and  never  had  been  considered  public  property.  It  had 
always  been  managed  and  controlled  by  the  Metlakahtla  Christian  Church 
organization  through  Mr.  Duncan  as  pastor  and  missionary.  In  the  con¬ 
trol  of  the  church  property,  and  more  particularly  in  the  conduct  of  the 
religious  affairs  of  the  church,  Mr.  Duncan  was  assisted  by  native  elders 
and  other  church  officials,  who  were  elected  by  the  membership,  but  were 
always  subject  to  Mr.  Duncan's  control  and  direction  as  pastor  and  head 
of  the  church  society.  The  membership  of  the  Metlakahtla  Christian 
Church  was  not  identical  with  membership  in  the  town  or  community. 

— The  Guest  House — The  guest  house  was  built  by  Mr.  Duncan  out 
of  his  own  private  funds  as  a  dwelling  house,  where  he  could  properly 
entertain  friends  who  visited  him  and  the  Mission  from  time  to  time, 
and,  according  to  his  own  statement,  it  was  intended  as  a  residence  for 
his  “successor"  in  mission  work. 

— Other  mission  buildings — The  other  mission  buildings  were  not 
“public"  buildings  in  any  sense.  They  were  erected  by  Mr.  Duncan  as 
a  part  of  his  equipment  for  conducting  the  independent  Christian  Mission 
at  Metlakahtla,  and  in  doing  so  he  used  his  own  funds,  supplemented  by 
contributions  from  friends  and  others  in  sympathy  with  his  work.  But 
these  buildings  were  always  considered  his  own  property  in  the  same 
sense  that  organized  missionary  societies  own  their  equipment  and  build¬ 
ings  at  their  missionary  stations,  and  were  always  controlled  by  him  as 
such.  Section  71-c  of  Cragin’s  opinion  points  out  this  distinction,  and 
in  effect  concedes  that  there  had  been  no  dedication  of  the  mission  build¬ 
ings  to  the  town  or  community. 

— Government  School  money — In  section  17  and  repeatedly  else¬ 
where  in  Cragin’s  opinion  the  financial  sources  of  the  improvements 
at  Metlakahtla  are  referred  to,  and  the  suggestion  is  advanced 
that  Mr.  Duncan  may  have  used  “some  of  the  school  money,  the  main¬ 
tenance  of  the  school  not  costing  as  much  as  he  received  for  it."  In 
receiving  for  a  short  time  grants  of  school  money,  Mr.  Duncan  was  on 
a  contract  basis,  the  same  as  the  other  mission  schools  in  Alaska,  he 
being  paid  an  agreed  amount  per  capita  for  conducting  the  schools  at 
Metlakahtla.  This  was  in  accordance  with  the  early  policy  to  subsidize 
mission  schools  in  that  territory.  The  maintenance  of  such  schools, 
in  fact,  cost  Mr.  Duncan  more  than  the  grants  so  received;  but  irre¬ 
spective  of  that  fact,  the  money,  when  it  had  been  received,  constituted 
his  own  private  funds  which  he  was  entitled  to  use  as  he  saw  fit.  More¬ 
over,  his  accounts  were  regularly  audited  by  the  accounting  officers 
of  the  Government  before  he  received  the  money. 

— Allegations  of  wrong  doing — -Letter  of  Jan.  5,  1914,  to  Governor 
of  Alaska — References  in  Sections  20  and  21  of  Cragin’s  opinion  suggest 
that  Mr.  Duncan  may  have  misappropriated  money  and  clothes  in¬ 
tended  as  contributions  for  the  Indians,  citing  Haldane’s  letter  dated 
January  5,  1914,  to  the  Governor  of  Alaska.  Although  purporting  to 
be  signed  by  Haldane  as  Secretary  of  the  native  council,  this  letter  was 
undoubtedly  concocted  instead  by  the  intriguing  native  hereinbefore 
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referred  to,  who  afterwards  sent  the  Governor  a  redrafted  and  revised 
version  of  the  same  letter. 

This  native  is  notorious  for  his  artful  fabrications  in  correspond¬ 
ence  and  in  speech.  His  inventive  talents  have  perhaps  been  displayed 
with  greatest  effect  when  acting  as  interpreter  of  English  into  the 
native  tongue,  or  vice  versa,  at  public  meetings,  or  for  personal  conver¬ 
sations,  on  the  occasion  of  visits  of  Government  officials  and  other  im¬ 
portant  personages.  His  fluent  and  plausible  rendering  of  his  interpre¬ 
tations  of  the  statements  or  speeches  of  such  visitors  are  made  to  imply 
anything  he  desires  to  convey  to  suit  his  designing  purposes;  and  he 
interprets  into  English  with  equal  facility  and  unbridled  license,  and 
with  equal  disregard  for  the  truth. 

This  letter  appears  to  be  one  of  the  occasions  where  fiction  is  more 
attractive  than  fact.  The  charges  in  said  letter,  so  far  as  they  reflect 
on  Mr.  Duncan,  are  entirely  false,  and  could  have  been  refuted  had 
Mr.  Duncan  ever  been  given  the  opportunity.  He  kept  full  and  com¬ 
plete  accounts  of  all  contributions  and  expenditures. 

As  regards  the  clothes  and  other  merchandise  sent  as  contribu¬ 
tions  to  Metlakahtla  at  the  time  of  the  fire,  they  were  dealt  with  by  a 
committee  of  the  native  council  of  the  village,  and  were  sold  in  a  man¬ 
ner  that  gave  every  one  a  chance  to  select  and  purchase,  if  they  chose 
to  do  so.  This  was  considered  the  most  practical  method  of  making 
a  fair  distribution.  The  proceeds  of  this  sale  were  duly  accounted 
for  and  handed  over  to  the  fire  relief  fund,  which  was  administered 
by  the  native  council.  The  amounts  of  the  losses  of  individuals  who 
had  suffered  from  the  fire,  as  well  as  the  allotments  made  to  them  from 
the  relief  fund,  were  assessed  by  the  native  council,  and  payments  of 
the  allotments  were  made  accordingly.  Two  separate  accounts  were 
kept,  one  in  the  handwriting  of  Mr.  Duncan  and  the  other  in  the  hand¬ 
writing  of  David  Leask,  then  secretary  of  the  native  council.  Both  of 
these  accounts  are  still  in  existence,  and  fully  account  for  all  contribu¬ 
tions  received  at  the  time  of  the  fire,  and  for  their  distribution. 

Supposed  “Part  111“  of  Cragin  opinion — The  “Synopsis  of  Con¬ 
tents”  preceding  Cragin’s  opinion,  indicates  that  it  contained  a  “Part 
III,”  entitled,  “Rights  of  the  Indians  Against  Father  Duncan  in  Respect 
to  the  Contributions  and  Other  Transactions.”  The  synopsis  contains 
what  purports  to  be  an  outline  of  Part  III ;  but  Part  III  itself  is  missing 
and  the  Department  of  the  Interior  has  taken  no  definite  action  based 
upon  the  conclusions  indicated  in  the  outline.  However,  it  should  be 
noted  that  Cragin  seems  to  proceed  on  the  theory  that  there  had  been 
irregularities  on  Mr.  Duncan’s  part  in  connection  with  contributions 
and  other  financial  transactions  at  Metlakahtla.  As  above  stated,  Mr. 
Duncan  kept  a  full  and  complete  account  of  all  financial  matters,  and 
if  he  had  been  furnished  with  the  opportunity,  could  have  refuted  any 
implication  of  irregularity  or  misappropriation  of  funds. 

No  evidence  of  dishonesty — The  synopsis  or  outline  does  not  indi¬ 
cate  defintely  the  nature  of  the  charges,  if  any,  which  Mr.  Cragin  had 
before  him.  But  in  view  of  what  is  implied,  note  should  here  be  made 
of  the  fact  that  under  date  of  July  6,  1917,  Dr.  Claxton,  Commissioner 
of  Education,  officially  stated  that  “no  evidence  reflecting  on  Mr.  Dun- 
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can’s  honesty  has  ever  been  submitted  to  the  Department  or  to  the 
Bureau  of  Education.” 

Arctander’s  “The  Apostle  of  Alaska” — In  Section  2  of  his  opinion 
Mr.  Cragin  indicates  that  his  facts  are,  in  large  part,  based  on  the  book, 
“The  Apostle  of  Alaska,”  written  by  John  W.  Arctander.  This  book 
never  received  the  approval  of  Mr.  Duncan.  Mr.  Arctander  had  ob¬ 
tained  information  from  Mr.  Duncan  and  had  been  furnished  with 
facilities  in  writing  the  book,  on  the  express  condition  and  undertaking 
that  he  would  not  publish  the  book  until  Mr.  Duncan  had  corrected 
and  approved  the  proofs.  Therefore  before  publishing  the  book,  which 
was  strictly  a  commercial  proposition  with  Arctander  for  his  own  bene¬ 
fit,  he  forwarded  to  Mr.  Duncan  part  of  the  manuscript.  Mr.  Duncan 
had  gone  over  a  portion  of  this  manuscript  and  found  numerous  errors 
and  made  many  corrections,  but  before  he  had  time  to  complete  his 
examination  of  the  manuscript,  Mr.  Arctander  rushed  the  publication 
and  distribution  *of  the  book  in  order  to  place  it  on  sale  at  the  Alaska- 
Yukon-Pacific  Exposition  which  was  about  to  be  held.  The  book  con¬ 
tains  numerous  errors  and  inaccurate  statements,  many  of  which  are 
based  on  mere  gossip,  and  many  of  the  statements  which  he  puts  into 
the  mouth  of  Mr.  Duncan  are  the  product  of  his  own  imagination.  So 
far  as  it  constitutes  a  history  of  the  Metlakahtla  Christian  Mission,  the 
book  must  be  accepted  as  Arctander’s  version  and  not  as  the  personal 
memoirs  of  Mr.  Duncan  himself,  as  the  author  would  have  the  reader 
infer.  1 

Additional  facts — Officially  welcomed  to  Alaska — When  the  Met- 
lakahtlans  migrated  to  Alaska  in  1887  it  happened  that  Hon.  N.  H.  R. 
Dawson,  United  States  Commissioner  of  Education,  proceeded  to  Alaska 
on  the  same  boat  with  Mr.  Duncan.  The  Commissioner  stopped  at 
Port  Chester  and  on  August  7,  1887,  participated  in  the  exercises,  held 
in  celebration  of  the  removal  to  Alaska,  by  making  an  address  in  which 
he  cordially  welcomed  the  Metlakahtlans  to  Alaska  and  assured  them 
that  they  would  be  fully  protected  in  their  rights  to  their  new  homes. 
An  account  of  the  event  was  published  in  the  annual  report  of  the 
Commissioner,  and  further  references  were  made  to  the  matter  by  the 
Secretary  of  the  Interior  in  his  annual  report,  with  the  indication  that 
this  Government  was  to  be  congratulated  upon  having  acquired  so  pro¬ 
gressive  and  advanced  a  native  community  as  the  Metlakahtlans. 

On  August  13,  1887,  Honorable  A.  P.  Swineford,  Governor  of 
Alaska,  sent  to  Mr.  Duncan  a  commission  as  Justice  of  the  Peace,  ac¬ 
companied  by  a  letter  warmly  welcoming  him  to  Alaska  and  stating 
in  part: 


“Welcome,  thrice  welcome  to  Alaska,  the  more  especially  as 

I  am  informed  that  you  come  as  an  American  Citizen  *  *  * 

Government  assistance  to  Mission  schools — Dr.  Dawson,  being  im¬ 
pressed  with  the  progress  of  the  Metlakahtlans  and  particularly  with  the 
great  sacrifices  they  were  undergoing  in  leaving  their  old  homes  in  Brit¬ 
ish  Columbia  and  moving  to  Alaska,  urged  Mr.  Duncan  to  allow  the  Bureau 

1  Concerning  Mr.  Arctander’s  standing,  see  In  rc  Disbarment  of  Arctander  (Decided  March 
19,  1920),  110  Wash.  290,  188  Pac.  380. 
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of  Education  to  assist  in  carrying  on  the  educational  work  of  the  Mission 
by  making  Government  grants  to  aid  in  defraying  the  expenses  of  the 
school.  At  that  time  it  was  the  policy  of  the  Government  to  carry  on  its 
educational  work  in  Alaska  through  subsidizing  mission  schools  in  the 
Territory.  Mr.  Duncan  agreed  to  accept  such  assistance,  but  on  the  ex¬ 
press  condition  that  the  school  would  be  conducted  along  his  own  lines  so 
as  to  include  religious  instruction  and  moral  training  of  a  character-build¬ 
ing  type  as  an  essential  part  of  the  school  work.  Accordingly  Government 
grants,  on  a  contract  basis,  were  received  by  Mr.  Duncan  for  a  few  years. 
In  1895,  when  the  Government  changed  its  policy  with  respect  to  appropri¬ 
ating  money  for  educating  the  natives  in  sectarian  schools,  Mr.  Duncan 
decided  not  to  accept  further  aid ;  and  thereafter,  except  for  one  instance, 
defrayed  out  of  his  own  resources  and  out  of  the  profits  derived  from  his 
industries,  all  the  expense  of  carrying  on  the  educational  work  at  New 
Metlakahtla,  until  the  United  States  Government  school  was  established 
in  1918. 

“Squatter’s  rights”  fully  recognized— Although  in  1887  none  of 
the  land  laws  had  been  extended  to  Alaska  (except  mining),  it  was  the 
universal  custom  among  settlers  in  Alaska  to  file  with  the  recording  offi¬ 
cers  their  claims  to  land  settled  upon.  That  was  the  only  method  then 
in  vogue  for  acquiring  any  recognized  status  on  the  public  lands.  Such 
claims  were  the  subject  of  barter  and  sale  among  the  settlers,  and  the 
rights  of  the  settlers  based  upon  prior  possesion— that  is,  “squatter’s 
rights” — were  fully  recognized  by  the  courts  and  by  the  authorities. 

Assurances  given  Mr.  Duncan  in  Washington— Explicit  instruc¬ 
tions  as  to  procedure — While  Mr.  Duncan  was  in  Washington  in  1887, 
one  of  the  principal  subjects  of  discussion  in  the  Committee  that  was 
formed  to  assist  in  presenting  the  case,  and  of  negotiation  with  the  Gov¬ 
ernment  officials,  was  how  the  Metlakahtlans  could  acquire  rights  to  land 
in  Alaska  if  they  should  leave  British  Columbia.  It  was  the  consensus  of 
opinion  in  the  Committee,  that  in  removing  to  Alaska  and  settling  upon 
Annette  Island  the  Metlakahtlans  would  acquire  “squatter’s  rights,”  the 
best  title  then  obtainable  by  settlers  in  Alaska.  Full  and  complete  assur¬ 
ances  were  given  to  Mr.  Duncan  not  only  by  members  of  the  committee, 
but  by  the  Government  officials  as  well,  that  the  “squatter’s  rights”  thus 
obtained  would  be  ample  protection  to  the  Metlakahtlans  and  would  be 
given  recognition  by  Congress  whenever  the  land  laws  should  be  extended 
to  Alaska.  In  conferences  with  the  Secretary  of  the  Interior  and  the  At¬ 
torney  General,  Mr.  Duncan  was  given  explicit  instructions  and  directions 
as  to  how  the  Metlakahtlans  should  proceed  to  initiate  proper  claims  to 
the  land  so  that  they  would  acquire  such  rights  and  also  as  to  what  should 
be  done  to  protect  the  Metlakahtlans  against  intrusion  by  adventurers, 
smugglers  and  other  lawless  people.  He  was  told  to  secure  the  services  * 
of  a  responsible  attorney  and  to  have  the  Metlakahtlans  file  their  claims 
to  Annette  Island  with  the  Recording  Officer  at  Sitka.  He  was  also  told 
that  Mr.  Duncan  himself  should  immediately  take  steps  to  become  an 
American  citizen  and  that  arrangements  would  be  made  through  the  Gov¬ 
ernor  of  Alaska  to  give  him  authority  as  magistrate,  so  that  he  could 
deal  with  law  violators  who  sought  to  disturb  the  peace  of  the  settle¬ 
ment.  Accordingly  as  above  stated,  Mr.  Duncan  secured  the  services 
of  Judge  Strong,  of  Portland,  Oregon,  who  accompanied  him  to  Metla- 
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kahtla,  and  with  whose  assistance  steps  were  then  taken  to  place  on 
record  the  claims  of  the  Metlakahtlans  to  Annette  Island. 

Claim  to  Annette  Island  filed  and  recorded — Under  date  of  Sep¬ 
tember  17,  1887,  the  people  of  Metlakahtla,  as  a  voluntary  association 
of  individuals,  acting  through  their  native  council,  made  a  written 
declaration  and  claim  with  respect  to  their  residence  upon  and  occu¬ 
pancy  of  Annette  Island  and  their  intention  to  obtain  title  thereto  from 
the  United  States.  The  claim  was  duly  acknowledged  before  Mr. 
Duncan  as  Justice  of  the  Peace,  and  on  the  same  day  was  mailed  to  the 
Recording  Officer  at  Sitka,  who,  on  October  12,  1887,  recorded  it  in  Book 
A  of  Records,  Folios  Nos.  47,  48  and  49.  Mr.  Strong  sent  a  copy  of  the 
declaration  to  the  Secretary  of  the  Interior,  attached  to  a  letter  dated 
November  11,  1887. 

This  declaration  and  claim  was  as  follows: 

“WHEREAS  The  people  of  Metlakahtla  upon  Port  Chester  Annette 
Island  in  the  District  of  Alaska  United  States  of  America  formerly 
residents  of  Metlakahtla  British  Columbia  in  number  from  Six  Hun¬ 
dred  to  One  Thousand  men  women  and  children,  Native  North 
Americans,  have  long  since  abandoned  their  Tribal  relations  and  have 
become  a  civilized  law  abiding  and  Christian  people  and  are  desirous 
of  obtaining  homes  and  lands  in  severalty  and  the  other  rights  and 
privileges  of  citizens  of  civilized  and  Christian  Nations.  Which 
rights  and  privileges  have  been  from  no  fault  of  their  own  denied  to 
them  at  their  old  home  in  British  Columbia. 

“AND  WHEREAS  In  Protest  of  such  treatment  and  in  the  hope 
and  expectation  of  acquiring  title  in  the  United  States  to  their  future 
homes,  churches  and  public  buildings  they  have  abjured  and  forever 
renounced  all  allegiance  to  all  Foreign  Princes  Potentates  and 
Powers  and  especially  to  the  Queen  of  Great  Britain  and  Ireland  of 
whom  they  were  formerly  subjects  and  have  abandoned  their  former 
homes  and  possessions  and  emigrated  in  a  body  into  the  District  of 
Alaska  in  the  United  States  of  America. 

“AND  WHEREAS  They  have  settled  upon  and  occupied  Annette 
Island  in  the  District  of  Alaska  and  United  States  of  America  which 
by  reason  of  its  size  containing  about  Sixty  Square  Miles  and  locality 
and  freedom  from  other  occupants  has  seemed  to  them  a  suitable 
locality  in  which  to  again  build  up  their  city  and  its  homes  churches 
schools  and  Public  Buildings  and  to  gather  in  with  themselves  such 
other  of  the  other  Natives  of  Alaska  as  might  wish  to  abandon  their 

Tribal  relations  and  become  a  civilized  and  Christian  people  and,  as 

*  » 

soon  as  might  be,  Citizens  of  the  United  States. 

“AND  WHEREAS  The  Surveys  and  Land  Laws  of  the  United  States 
have  not  yet  been  extended  over  said  Annette  Island  and  by  reason 
of  its  insular  and  rocky,  mountainous  character  it  is  extremely  diffi¬ 
cult  if  not  impracticable  to  subdivide  it  into  legal  subdivisions. 

“AND  WHEREAS  It  will  be  a  work  of  difficulty  and  requiring  time 
to  subdivide  said  Island  and  allot  to  each  individual  a  certain  portion 
thereof  as  they  desire  may  be  done  as  soon  as  possible. 

“AND  WHEREAS  In  pursuance  of  their  former  and  present  under¬ 
standing  said  people  of  Metlakahtla  have  directed  their  Governing 
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Council,  hereinafter  referred  to,  to  divide  up  said  Island  as  soon  as 
may  be  practicable ;  and  reserving-  such  portions  as  may  be  necessary 
for  public  purposes,  to  allot  portions  thereof  to  individuals  in  sev¬ 
eralty  giving*  their  certificates  therefor  to  the  end  and  purpose  that 
such  individuals  may  more  readily  obtain  title  thereto  from  the 
United  States. 

“AND  WHEREAS  Said  people  in  their  aggregate  capacity  as  a  City, 
Town  or  Body  Politic  as  they  may  hereafter  be  organized  and  incor¬ 
porated  are  desirous  also  to  obtain  title  to  such  lands  as  may  be  nec¬ 
essary  upon  said  Island  for  Public  Squares,  Streets  Roads,  Churches 
Schools  Hospitals  Public  Buildings  and  other  Public  purposes  from 
the  United  States. 

“AND  WHEREAS  Said  people  of  Metlakahtla  in  default  of  a  better 
organization  are  at  present  a  purely  voluntary  association  gov¬ 
erned  in  regard  to  their  local  affairs  by  a  Council  by  them  duly 
chosen  and  elected. 

“AND  WHEREAS  At  a  public  meeting  of  all  of  said  people  of 
Metlakahtla  Alaska  there  duly  held  on  the  20th  day  of  August 
1887  Said  Council  was  directed  by  its  proper  officers  to  draw  up 
and  cause  to  be  executed  filed  and  recorded  a  notification  of  the 
action  of  said  people  of  Metlakahtla  Alaska  in  taking  possession 
of  said  Annette  Island  and  of  their  purpose  in  regard  thereto  so 
that  all  people  might  be  advised  thereof. 

“NOW  THEREFORE  KNOW  ALL  MEN  BY  THESE  PRESENTS 
That  the  said  People,  The  Associated  Community  of  Metlakahtla, 
at  Port  Chester  on  Annette  Island  in  the  District  of  Alaska  United 
States  of  America  have  occupied  and  are  now  in  the  actual  posses¬ 
sion  and  occupancy  of  said  Annette  Island  and  of  all  the  rocks  and 
Islands  within  its  Bays  or  Harbors  or  within  one  half  of  a  mile 
of  its  shores  and  are  claiming  and  will  claim  title  thereto  from  the 
United  States  to  said  People  as  individuals  and  to  said  Community 
as  a  corporation  or  Body  Politic  as  may  hereafter  be  necessary  or 
advisable. 

“In  Witness  whereof  the  said  Council  by  John  Tait  its  Chairman 
and  David  Leask  its  Secretary  has  in  pursuance  of  said  Directions 
of  said  People  hereunto  set  its  name  and  common  seal  this  17th  day 
of  September  A.  D.  1887. 


“In  Presence  of — 
(Sgd.)  William  Duncan 
(Sgd.)  James  D.  Bluett 


[SEAL] 

“District  of  Alaska 
United  States  of  America 


The  Native  Council  of  the  People  and 
Associated  Community  of  Metlakahtla 
Alaska  by 

(Signed)  John  Tait 

its  Chairman 
(Signed)  David  Leask 

its  Secretary 


“This  certifies  That  on  this  17th  day  of  September  AD  1887 
before  me  the  undersigned  a  Justice  of  the  Peace  in  and  for  the  said 
District  of  Alaska  duly  appointed  and  qualified  came  John  Tait  and 
David  Leask  who  as  Chairman  and  Secretary  of  the  Native  Council 
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of  the  People  and  Associated  Community  of  Metlakahtla  Alaska 
executed  the  foregoing  instrument  and  who  are  personally  known 
to  me  to  be  the  individuals  and  such  officers  as  they  are  therein  rep¬ 
resented  to  be  and  acknowledged  to  me  that  they  executed  the  same 
freely  and  voluntarily  and  for  the  purposes  therein  expressed  and 
as  the  act  and  deed  of  said  people  and  council. 

“In  Witness  whereof  I  have  hereunto  set  my  hand  the  day  and 
year  first  above  written 

(Signed)  William  Duncan 

Justice  of  the  Peace. 

“Recorded  October  12th  1887,  in  Book  ‘A’  of  Records,  folios 
Nos.  47-48-49 

(Signed)  Henry  E.  Haydon 

Recorder  Ex-Ofjicio.” 

At  the  same  time  the  community  adopted  a  form  of  certificate 
intended  for  the  purpose  of  conferring  rights  in  severalty  on  each  indi¬ 
vidual  Metlakahtlan,  and  a  form  of  this  certificate  was  likewise  en¬ 
closed  in  Mr.  Strong's  letter  to  the  Secretary  of  the  Interior;  this  also 
being  in  accordance  with  instructions  received  by  Mr.  Duncan  from 
officials  in  Washington. 

Survey  and  plat  of  town — Mr.  Duncan  arranged  for  a  competent 
surveyor  to  survey  the  village  site,  and  to  plat  the  streets  and  lots  of 
the  town.  At  the  place  selected  for  the  location  of  the  village,  the 
beach  comes  out  to  a  point  forming  nearly  a  right  angle.  The  streets 
and  lots  were  planned  so  as  to  conform  to  the  shore  lines  in  both  direc¬ 
tions  from  this  point. 

The  Mission  Plot — The  outstanding  characteristic  of  the  Metla- 
kahtlans,  both  in  British  Columbia  and  later  in  Alaska,  was  the  fact 
that  they  constituted  a  Christian  mission.  In  addition  to  being  a  civi¬ 
lized  community  or  town,  they  were  primarily  a  religious  association 
of  natives  under  the  leadership  of  Mr.  Duncan  and  his  missionary  assist¬ 
ants — an  independent,  self-supporting  Christian  church  and  mission. 

Therefore  in  making  the  survey  and  in  planning  the  layout  of 
the  town,  definite  provision  was  made  for  the  needs  of  the  Mission, 
including  the  religious,  the  educational,  the  medical,  and  the  industrial 
aspects  of  the  mission  work.  A  plot  of  land  about  400  feet  wide,  and 
extending  back  from  the  shore  through  the  central  part  of  the  town, 
sometimes  referred  to  as  the  “Mission  Strip,”  was  not  platted  into 
building  lots  for  the  natives,  but  was  set  apart  and  reserved  for  mission 
purposes  and  for  the  use  of  Mr.  Duncan  in  connection  with  his  work 
as  leader  of  the  Mission. 

Relative  location  of  buildings — Mr.  Duncan’s  sawmill  was  located 

near  a  small  stream  in  the  eastern  part  of  the  village.  The  salmon 
cannery,  and  its  wharf,  warehouses  and  other  buildings  were  erected 
on  the  beach  in  front  of  this  mission  plot.  Mr.  Duncan’s  store  and  his 
cottage,  in  which  he  had  his  office,  were  built  on  the  mission  plot  near 
the  water  front;  and  beyond  the  cottage  Mr.  Duncan  later  erected  the 
Guest  House,  the  large  octagonal  building  which  he  intended  as  a  resi¬ 
dence  for  his  successor  in  the  mission  work. 


26 


THE  METLAKAHTLA  CASE — A 


The  mission  buildings  proper  were  also  located  on  the  mission 
plot,  somewhat  further  removed  from  the  shore,  and  consisted  of  the 
combined  doctor’s  residence,  medical  dispensary,  and  boarding  school 
(also  known  as  the  Mission  Building)  ;  the  Mission  School  with  facili¬ 
ties  for  200  pupils;  and  the  large  assembly  building  called  the  Town 
Hall  (originally  intended  for  the  day  school,  and  used  at  first  tem¬ 
porarily  for  church  purposes) .  On  beyond  these  buildings,  and  tower¬ 
ing  above  them  where  it  could  easily  be  seen  from  vessels  approaching 
the  harbor,  there  was  erected  the  large  church  building  of  the  Met- 
lakahtla  Christian  Church,  the  finest  church  in  Alaska,  with  a  seating 
capacity  of  over  800,  designed  by  Mr.  Duncan,  and  constructed  en¬ 
tirely  by  native  Metlakahtlan  labor.  It  was  the  greater  portion  of 
this  mission  land  which  in  1914  was  seized  without  legal  process  and 
set  aside  for  Government  school  purposes  by  order  of  the  Secretary 
of  the  Interior,  the  Government  school  building  and  teacher’s  cottage 
being  erected  right  in  the  midst  of  the  mission  buildings.  (See  sketches 
opposite  this  page.) 

Property  holdings  in  severalty — Property  holdings  at  Metlakahtla 
were  all  in  severalty.  There  was  no  system  of  communism  there.  Each 
native  was  given  a  certificate  of  occupancy  for  hi^  building  lot,  and 
with  his  own  funds  he  erected  his  improvements.  Mr.  Duncan  used 
his  own  funds  for  his  industrial  improvements,  and  in  erecting  his  store, 
cottage  and  Guest  House.  His  own  money  was  also  used  in  large 
part  for  the  erection  of  the  mission  buildings. 

The  “benevolent  fund” — In  1887  it  was  well  known  that  the  Met- 
lakahtlans  would  suffer  great  losses  in  removing  from  British  Columbia 
to  Alaska.  The  Rev.  Henry  Ward  Beecher,  who  was  one  of  the  mem¬ 
bers  of  the  Washington  Committee,  and  who  became  deeply  interested 
in  Mr.  Duncan’s  Mission  and  work,  extended  a  very  cordial  invitation 
to  Mr.  Duncan  to  speak  from  his  pulpit.  At  the  suggestion  of  Rev. 
Beecher,  a  fund  was  started,  which  was  subscribed  to  liberally  by 
prominent  people  in  New  York,  Washington,  Philadelphia,  Boston, 
Chicago,  and  elsewhere  in  the  United  States,  as  well  as  in  Canada  and 
England,  and  which  was  paid  over  to  Mr.  Duncan  to  be  used  in  his  dis¬ 
cretion  in  defraying  the  cost  of  the  removal  and  in  reestablishing  his 
mission  work  in  the  new  location.  This  fund,  which  Mr.  Duncan  kept 
account  of  as  the  “benevolent  fund”  and  which  amounted  to  about 
$7,000,  was  all  expended  by  Mr.  Duncan  for  the  purposes  intended, 
including  part  of  the  cost  of  erection  of  the  mission  buildings,  and  was 
fully  accounted  for  by  him  in  itemized  published  statements. 

Other  contributions  and  loans — All  during  his  missionary  work 
Mr.  Duncan  received  contributions  from  various  sources  which  were 
intended  as  gifts  to  assist  him  in  carrying  on  the  mission  work  and 
with  the  intention  that  they  be  used  in  his  entire  discretion  in  promoting 
that  work.  Mr.  Duncan  used  these  funds  in  connection  with  carrying 
on  missionary  activities  of  a  religious,  educational,  medical  and  philan¬ 
thropic  character,  and  kept  detailed  accounts  of  all  such  contributions 
and  expenditures.  These  contributions  were  never  used  in  the  indus¬ 
trial  activities  of  Mr.  Duncan’s  mission  work,  all  such  expenditures 
being  made  out  of  Mr.  Duncan’s  own  private  funds,  and  out  of  funds 
loaned  or  donated  to  him  specifically  for  industrial  purposes. 
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SKETCH  PLAN  OF  METLAKAHTLA  ANNETTE  ISLAND  ALASKA 

IFORE  ENTRY  OF  BUREAU  OF  EDUCATION  AND  ESTABLISHMENT  OF  A  UNITED  STATES  GOVERNMENT  SCHOOL 

SHOWING:  THE  RELATIVE  LOCATION  OF  BUILDINGS  AND  IMPROVEMENTS,  AND  OF  THE  PLOT  OF  LAND 

USED  FOR  PURPOSES  OF  THE  METLAKAHTLA  CHRISTIAN  MISSION. 

EXPLANATORY  KEY 

SYMBOL 

A  THE  METLAKAHTLA  CHRISTIAN  CHURCH.  (CAPACITY  800.) 

BUILDINGS  OF  THE  METLAKAHTLA  CHRISTIAN  MISSION 

D  TOWN  (ASSEMBLY)  HALL.  (CAPACITY  1000.) 

E  MISSION  SCHOOL  BUILDING.  (CAPACITY  200.) 

F  THE  “MISSION  BUILDING"  (ABOUT  60  X  75  FEET)— COMBI  NED  TEACHERS 
AND  DOCTOR’S  RESIDENCES  AND  BOARDING  SCHOOL. 

G  GUEST  HOUSE.  (14  ROOMS.) 

H  COTTAGE  OF  WILLIAM  DUNCAN,  THE  MISSIONARY. 

MR.  DUNCAN’S  INDUSTRIAL  IMPROVEMENTS 

I  GENERAL  STORE.  (50  X  100  FEET.) 

J  SALMON  CANNERY  AND  WHARF. 

K  SAWMILL. 

L  WATER  POWER  PIPE  LINE. 

L-1  WATER  TANK. 

L-2  LOCATION  OF  SMALL  WATER  TAP. 

M  STOREHOUSE. 

N  CARPENTER  AND  MACHINE  SHOP. 

NATIVE-OWNED  INDUSTRIES 

O  DAVIS’  SHOP.  (BOAT-BUILDING,  MACHINE  WORK,  CARPENTRY.) 
p  Benson’s  Store,  (burned  in  i9i6.) 

P-1  BENSON’S  SHOP.  (BOAT-BUILDING,  MACHINE  WORK,  CARPENTRY.) 

Q  Hewson’s  Store  and  post  Office. 

R  HALDANE’S  STORE. 

S  Brendible’s  Store. 

MUNICIPAL  AND  SOCIAL 

V  LOT  BELONGING  to  THE  METLAKAHTLA  FIRE  BRIGADE. 

W  METLAKAHTLA  BENEVOLENT  SOCIETY  HALL. 

X  METLAKAHTLA  LITERARY  AND  MUSICAL  SOCIETY  HALL. 

Y  COMBINED  LIBRARY,  ENGINE  HOUSE.  AND  JAIL. 


THE  ‘MISSION  STRIP"— THE  PLOT  OF  LAND  USED  FOR 
PURPOSES  OF  THE  METLAKAHTLA  CHRISTIAN  MISSION. 
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SKETCH  PLAN  OF  METLAKAHTLA  ANNETTE  ISLAND  ALASKA 

R  ENTRY  OF  BUREAU  OF  EDUCATION  AND  ESTABLISHMENT  OF  A  UNITED  STATES  GOVERNMENT  SCHOOL 

SHOWING:  RELATIVE  LOCATION  OF  BUILDINGS  AND  IMPROVEMENTS,  THE  PLOT  OF  LAND  USED  FOR 
PURPOSES  OF  THE  METLAKAHTLA  CHRISTIAN  MISSION,  AND  THE  PORTION  OF  THE  MISSION 
PLOT  SEIZED  AND  SET  ASIDE  FOR  GOVERNMENT  SCHOOL  BUILDINGS  AND  GROUNDS. 


■ 


THE  “MISSION  STRIP’’— THE  PLOT  OF  LAND  USED  FOR 
PURPOSES  OF  THE  METLAKAHTLA  CHRISTIAN  MISSION. 


THE  PORTION  OF  MISSION  PLOT  SEIZED  AND  SET  ASIDE 
FOR  GOVERNMENT  SCHOOL  BUILDINGS  AND  GROUNDS. 


BUILDINGS  ERECTED  BY  BUREAU  OF  EDUCATION 
Z  GOVERNMENT  SCHOOL  BUILDING. 

Z-1  GOVERNMENT  SCHOOL  TEACHERS'  COTTAGE. 


EXPLANATORY  KEY 

SYMBOL 

A  THE  METLAKAHTLA  CHRISTIAN  CHURCH. 

B  Presbyterian  Church. 

C  Salvation  army  Hall. 


(KEYS  SEIZED  1918.) 


MUNICIPAL  AND  SOCIAL 

METLAKAHTLA  BENEVOLENT  SOCIETY  HALL. 
METLAKAHTLA  LITERARY  AND  MUSICAL  SOCIETY  HALL. 
METLAKAHTLA  NATIVE  COUNCIL  CHAMBER  AND  JAIL. 


BUILDINGS  OF  THE  METLAKAHTLA  CHRISTIAN  MISSION 

D  TOWN  (ASSEMBLY)  HALL.  (SEIZED  I N  1915— DESTROYED  IN  1921.) 

E  MISSION  SCHOOL  BUILDING.  (SEIZED  IN  1915— DESTROYED  IN  1921.) 

F  THE  “MISSION  EUILDING  COMBINED  TEACHERS’  AND  DOCTOR’S  RESI¬ 
DENCES  AND  BOARDING  SCHOOL.  (SEIZED  IN  1915— INTERIOR  PARTLY 
DESTROYED  IN  1924  &  1925.) 

G  GUESTHOUSE.  (SEIZED  IN  1918.) 

H  COTTAGE  OF  WILLIAM  DUNCAN,  THE  MISSIONARY.  (SEIZED  IN  1918.) 

MR.  DUNCAN’S  INDUSTRIAL  IMPROVEMENTS 

I  GENERAL  STORE.  (SEIZED  1915.) 

J  SALMON  CANNERY  AND  WHARF.  (SEIZED  1915— DESTROYED  BY  FIRE  1916.) 
K  SAWMILL.  (SEIZED  1915.) 

L  WATER  POWER  PIPE  LINE.  (SEIZED  1914.) 

L-1  WATER  TANK.  (SEIZED  1914.) 

L-2  LOCATION  OF  SMALL  WATER  TAP.  (SEIZED  1914.) 

M  STOREHOUSE.  (SEIZED  1915.) 

N  CARPENTER  AND  MACHINE  SHOP.  (SEIZED  1915.) 

NATIVE-OWNED  INDUSTRIES 

O  Davis’  Shop,  (boat-building,  machine  work,  carpentry.) 

P  Benson's  New  Store. 

P-1  BENSON’S  Shop,  (boat-building,  machine  work,  carpentry.) 

R  HALDANE’S  GENERAL  STORE. 

S  Brendible’s  Moving  picture  Show. 

S-i  Brendible’s  Electric  light  plant. 

T  Leask’s  Pool  room  and  Store. 

U  Simpson's  Pool  Room  and  Storf. 

V  Store  of  the  Metlakahtla  Commercial  Company,  (organized  by  bureau 

OF  EDUCATION  AND  BUILDING  ERECTED  ON  LOT  WRONGFULLY  TAKEN  FROM 
THE  METLAKAHTLA  FIRE  BRIGADE.) 
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Mr.  Duncan’s  industries  private  enterprises,  but  essential  part  of 
mission  work — As  hereinbefore  indicated,  the  industrial  aspects  of  the 
mission  work  were  carried  on  by  Mr.  Duncan  as  private  enterprises. 
But  they  were  an  essential  part  of  the  mission  work  and  served  the 
following  purposes: 

1.  A  practical  means  for  the  vocational  education  of  the  natives; 

2.  An  opportunity  for  the  natives  to  secure  employment  at  liberal 
wages  and  be  self-supporting,  and  to  purchase  supplies  required 
by  their  adoption  of  civilized  habits  and  customs; 

3.  As  much  as  possible  to  keep  the  natives  at  home,  and  thus  avoid 
the  demoralizing  influences  of  white  settlements  and  of  contact 
with  uncivilized  natives  in  other  localities; 

4.  To  provide  funds  in  order  to  enable  the  Mission  to  be  and  to  con¬ 
tinue  as  an  independent,  self-sustaining,  Christian  mission. 

Incorporation  of  the  Metlakahtla  industrial  Company — Upon  the 
removal  to  Alaska  Mr.  Duncan  established  at  Metlakahtla  a  sawmill, 
a  store  and  a  salmon  cannery.  In  order  to  operate  the  cannery  to 
advantage  it  was  necessary  that  he  secure  additional  working  capital. 
All  during  his  missionary  work,  both  in  British  Columbia  and  in  Alaska, 
Mr.  Duncan  frequently  received  personal  loans  from  friends  and  from 
bankers  for  his  industrial  and  commercial  purposes  and  to  provide  fluid 
capital,  especially  in  connection  with  the  cannery  operations.  Shortly 
after  the  removal  to  Alaska  a  number  of  Mr.  Duncan’s  friends  offered 
to  assist  him  in  rehabilitating  his  industries  and  offered  to  raise 
for  that  purpose  a  fund,  which  was  separate  and  distinct  from 
the  benevolent  fund  above  referred  to.  About  $11,000  was  subscribed 
for  this  purpose  and  was  offered  to  Mr.  Duncan  as  a  loan  to  be  used 
in  connection  with  his  industries,  and  to  be  considered  as  a  gift  if  the 
industries  should  not  prove  sufficiently  profitable  to  repay  the  amount. 
After  some  consideration  and  consultation  with  friends,  particularly 
with  Judge  Strong  of  Portland,  it  was  decided  that  the  most  practicable 
method  of  carrying  this  offer  into  effect  would  be  to  organize  a  cor¬ 
poration  to  take  over  and  operate  the  cannery  at  Metlakahtla.  Accord¬ 
ingly  the  Metlakahtla  Industrial  Company  was  organized  under  the 
laws  of  the  State  of  Oregon  and  the  money  subscribed  by  the  friends 
was  paid  directly  into  the  treasury  of  the  corporation,  for  which  they 
received  certificates  of  stock.  Mr.  Duncan  himself  and  a  few  of  the 
natives  also  subscribed  to  stock  in  the  company.  At  all  times  Mr. 
Duncan  controlled  and  managed  the  affairs  of  the  corporation  and 
it  was  fully  understood  that  whenever  the  money  contributed  by  the 
friends  was  no  longer  needed  it  would  be  returned  to  them  upon  sur¬ 
render  of  their  stock. 

— Its  subsequent  dissolution — The  corporation  operated  the  can¬ 
nery  at  Metlakahtla  and  later  took  over  the  store  and  sawmill  activi¬ 
ties.  In  1899,  with  the  consent  of  all  the  stockholders,  all  the  stock 
held  by  the  friends,  as  well  as  a  part  of  that  held  by  the  natives,  was 
retired.  In  1905  the  corporation  was  regularly  dissolved,  with  the  con¬ 
sent  of  all  the  stockholders  and  directors;  the  assets  were  transferred 
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to  Mr.  Duncan  and  the  remaining  native  stockholders;  and  later  Mr. 
Duncan  purchased  the  minority  holdings  of  the  natives,  paying  them 
par  and  accumulated  dividends  at  the  rate  of  15  per  cent  per  annum. 
Mr.  Duncan  accomplished  the  dissolution  of  the  corporation  and  ac¬ 
quired  its  entire  assets  with  the  announced  purpose  of  providing  for 
the  perpetuation  of  the  mission  work  after  his  death;  and  this  purpose 
he  carried  out  by  his  will,  except  in  so  far  as  the  seizure  of  his  property 
and  that  of  the  Mission  by  the  Government  has  prevented  its  consum¬ 
mation. 

— Native  holdings  in  Company — The  corporation  served  the  double 
purpose  of  providing  a  channel  through  which  the  contributions  of  the 
friends  could  be  handled  and  of  providing  a  method  by  which  Mr. 
Duncan  hoped  to  train  a  number  of  the  natives  to  succeed  him  in  hand¬ 
ling  the  industrial  and  commercial  activities  of  the  mission  work.  He 
encouraged  the  natives  to  invest  their  savings  in  the  company,  but  only 
seventeen  of  the  natives  ever  purchased  stock  in  the  company,  and  at 
no  time  did  the  native  holdings  exceed  262  shares  with  a  par  value 
of  $2,620.  The  amount  of  native  holdings  fluctuated  from  time  to  time 
as  the  natives  desired  to  use  the  funds  for  other  purposes  and  were 
accommodated  by  Mr.  Duncan’s  purchasing  some  of  their  shares.  At 
the  time  of  the  dissolution  of  the  corporation  the  native  holdings 

amounted  to  a  par  value  of  $1,200  out  of  a  total  capitalization  in  excess 
of  $50,000. 

— Reasons  for  dissolution — The  corporation  was  dissolved  for  the 
reason  that  it  had  served  its  one  purpose  of  forming  a  legal  channel 
through  which  to  handle  the  loans  from  the  friends,  and  also  because 
Mr.  Duncan’s  experience  had  convinced  him  that  the  industrial  and 
commercial  activities  of  the  mission  work  could  not  successfully  be 
continued  by  the  natives  themselves  through  the  corporate  organiza¬ 
tion  following  his  death.  He  wished  to  formulate  definite  plans  for 
the  perpetuation  of  his  mission  work,  and  realizing  that  the  native 
stockholders  of  the  company  would  not  be  willing  that  the  profits  of 
the  corporation  should  be  used  to  detray  the  expenses  of  the  mission 
work,  he  became  convinced  that  he  could  not  perpetuate  the  work 
effectually  with  the  corporation  remaining  in  existence.  While  it  was 
in  existence  it  served  merely  as  an  instrumentality  of  the  mission  work, 
was  controlled  by  Mr.  Duncan  at  all  times,  and  at  its  dissolution, 
through  his  purchase  of  the  minority  holdings,  Mr.  Duncan  succeeded 
to  all  its  property  interests. 

Other  native  enterprises — From  time  to  time  there  were  various 
other  commercial  and  industrial  activities  at  Metlakahtla  operated  by 
the  natives  and  their  property  holdings  for  this  purpose  were  held  by 
them  in  severalty  and  managed  by  them  as  proprietors.  Mr.  Duncan 
encouraged  the  natives  to  engage  in  such  enterprises  and  even  had 

the  manager  of  his  own  store  establish  and  conduct  an  opposition 
store  of  his  own. 

Conduct  of  town  and  community  affairs— So  far  as  property  hold¬ 
ings  were  concerned,  Metlakahtla  would  compare  with  any  small  Amer¬ 
ican  community.  The  inhabitants  owned  their  homes  and  their  indus¬ 
trial,  commercial  and  business  activities.  They  had  a  town  council 
and  a  police  force.  The  local  judicial  authority  was  vested  in  Mr. 
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Duncan,  first  as  Justice  of  the  Peace  and  later  as  Court  Commissioner. 
Religious  and  educational  activities,  as  well  as  medical  relief  work, 
were  carried  on  by  Mr.  Duncan,  he  being  also  the  missionary  pastor 
of  the  native  church  organization,  which  annually  elected  a  board  of 
elders  who,  under  Mr.  Duncan’s  direction  and  leadership,  were  to  look 
after  the  moral  and  religious  affairs  of  the  settlement. 

Metlakahtla  Christian  Church  separate  and  distinct  from  civil 
affairs  of  community — It  is  probable  that  when  the  town  of  Metlakahtla, 
British  Columbia,  was  originally  established  it  was  made  up  entirely 
of  members  of  the  native  church,  because  of  the  fact  that  it  was  only 
the  native  converts  who  went  with  Mr.  Duncan  to  establish  a  community 
separate  and  apart  from  the  tribal  organizations.  But  as  the  commun¬ 
ity  grew  larger,  membership  in  the  community  and  in  the  church  ceased 
to  be  identical ;  and  at  all  times  the  civil  activities  of  the  community 
were  considered  as  being  separate  and  distinct  from  the  religious  activi¬ 
ties  of  the  church.  The  civil  affairs  were  governed  by  Mr.  Duncan  as 
magistrate,  assisted  by  a  native  council  and  native  policemen.  The 
church  and  religious  matters  were  administered  and  controlled  by 
Mr.  Duncan  as  pastor  and  missionary,  assisted  by  the  board  of  elders 
elected  by  the  church  membership. 

It  was  the  practice  for  the  voters  of  the  town  to  elect  their  town 
officials  about  January  1  of  each  year,  and  for  the  members  of  the 
Metlakahtla  Christian  Church  to  elect  a  board  of  church  elders  at 
about  the  same  time.  But  the  elections  had  always  been  separate  and 
distinct,  and  it  had  been  the  custom  for  the  town  officers  to  be  in¬ 
stalled,  or  “sworn  in”  as  they  called  it,  at  a  public  meeting,  while  the 
church  elders  were  inducted  into  office  as  a  religious  service. 

Interference  in  elections  by  Government  agents — Illegal  election 
of  a  so-called  board  of  elders — The  first  year  of  the  Government  school 
at  Metlakahtla  the  Bureau  agents  introduced  questionable  political 
methods  of  manipulating  elections,  and  together  with  a  small  clique 
of  disaffected  natives,  proceeded  to  take  out  of  Mr.  Duncan’s  hands 
not  only  the  conduct  of  the  election  of  town  officials,  but  also  prevented 
the  Metlakahtla  Christian  Church  from  electing  its  elders  as  usual  and 
attempted  to  elect  a  so-called  board  of  elders  by  the  voters  of  the 
whole  town  without  regard  to  their  membership  in  the  church,  which 
was  an  innovation  both  as  to  the  church  and  the  community.  Mr. 
Duncan,  as  missionary  in  charge  of  the  Mission  and  pastor  of  the  church, 
refused  to  “swear  in”  the  elders  so  elected  on  the  grounds  that  they 
had  not  been  properly  elected  and  that  at  least  some  of  them  were 
not  proper  men  for  such  a  position;  and  also  because  they  were  making 
the  election  of  the  board  of  elders  a  political  matter  instead  of  a  re¬ 
ligious  affair,  and  had  asked  him  to  officiate  at  the  installation  in  a 
room  which  had  been  used  for  a  dance  hall,  instead  of  in  his  house  or 
the  church. 

Church  election  of  1915 — The  following  year,  1915,  this  same 
clique,  in  the  belief  that  Mr.  Duncan  would  refuse  to  accept  their  invi¬ 
tation,  invited  Mr.  Duncan  to  hold  the  election  for  church  elders.  Mr. 
Duncan  accepted,  and  announced  that  the  election  would  be  held  in 
the  church,  at  which  all  members  of  the  church,  both  men  and  women, 
would  be  entitled  to  vote.  His  unexpected  acceptance  of  the  invitation 


30 


THE  METLAKAHTLA  CASE - A 


so  angered  the  hostile  clique  that  they  proceeded  to  use  every  possible 
effort  to  prevent  the  carrying  out  of  the  election,  sending  constables  to 
the  houses  of  the  natives  to  warn  them  not  to  vote,  stationing  watchers 
at  the  church  door  to  take  down  the  names  of  all  who  had  the  courage 
to  go  to  the  church  to  cast  their  ballots,  and  otherwise  threatening 
and  intimidating  the  members  of  the  church. 

Subsequent  illegal  elections  of  so-called  boards  of  elders — After 
the  election  of  elders  by  members  of  the  church,  the  town  council, 
which  had  been  elected  and  was  controlled  largely  by  the  disaffected 
clique  under  the  guidance  of  the  Bureau  agents  (as  Mr.  Duncan  had 
observed  the  violent  and  provocative  attitude  of  those  acting  under 
the  influence  of  the  Bureau  agents  and  in  order  to  avoid  possible  con¬ 
flict  had  advised  the  people  loyal  to  him  not  to  get  mixed  up  in  the 
wrangles  and  political  strife  of  the  town  elections),  ordered  that  the 
so-called  elders,  illegally  elected  the  preceding  year  by  voters  not 
members  of  the  Metlakahtla  Christian  Church,  should  continue  in 
office.  In  subsequent  years  town  officials  were  elected  under  the  Rules 
and  Regulations  prescribed  by  the  Secretary  of  the  Interior  on  January 
28,  1915;  and  although  such  Rules  and  Regulations  make  no  provision 
of  any  kind  with  respect  to  church  elections,  the  same  voters,  some 
of  whom  were  not  only  not  members  of  the  Metlakahtla  Christian 
Church  but  were  actually  members  of  other  churches,  pretended  to 
elect  so-called  boards  of  elders.  However,  these  boards  of  elders  were 
never  recognized  by  the  church  organization  of  the  Metlakahtla  Chris¬ 
tian  Church  nor  by  Mr.  Duncan  as  missionary  pastor  of  the  church, 
and  they  never  had  any  actual  duties  of  any  kind  to  perform. 

Mr.  Duncan’s  Death— Arrangements  for  his  successor — Upon  Mr. 
Duncan’s  death  August  30,  1918,  his  executors  and  trustees,  pursuant 
to  his  will,  made  arrangements  for  Dr.  H.  J.  Minthorn  and  his  wife  to 
continue  at  Metlakahtla  as  successors  to  Mr.  Duncan  in  the  missionary 
work,  including  his  work  as  pastor  of  the  native  church  organization, 
all  of  which  had  the  approval  and  consent  of  representative  members 
of  the  church.  For  many  years  Dr.  Minthorn  had  acted  as  medical 
missionary  and  assistant  to  Mr.  Duncan  at  Metlakahtla.  Dr.  and  Mrs. 
Minthorn  were  both  competent  to  carry  on  the  work,  and  were  devout 
Christian  people.  Their  influence  amongst  the  Metlakahtlans  was  ex¬ 
tremely  good  and  they  were  very  much  beloved  by  the  people,  not  only 
by  Mr.  Duncan’s  followers,  but  by  people  of  the  other  factions  as  well. 

Key  to  church  demanded  by  Government  agents — Dr.  Minthorn 
had  possession  of  the  key  to  the  church  and  was  proceeding  to  control 
its  use  in  behalf  of  the  church  organization  as  had  been  Mr.  Duncan’s 
custom  from  the  beginning.  The  agents  of  the  Bureau  of  Education, 
although  they  well  knew  that  the  so-called  board  of  elders  did  not  rep¬ 
resent  the  membership  of  the  Metlakahtla  Christian  Church,  demanded 
that  the  key  to  the  church  be  turned  over  to  the  chairman  of  this  illegally 
elected  board  of  elders.  Dr.  Minthorn  declined  to  do  so,  but  under 
persistent  and  menacing  demands  finally,  to  avoid  conflict,  agreed 
under  protest  to  surrender  the  key  to  the  Bureau  agent  as  representa¬ 
tive  of  the  Government  of  the  United  States,  on  condition  that  he  re¬ 
ceive  a  written  receipt.  This  was  done,  and  the  agent  thereupon  turned 
the  key  over  to  the  chairman  of  the  alleged  board  of  elders. 
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Bureau  refuses  to  recognize  successor — Government  interference 
in  religious  matters — Under  date  of  September  23,  1918,  Dr.  Claxton, 
Commissioner  of  Education,  sent  a  telegram  to  the  Bureau  agent  at 
Metlakahtla  reading  as  follows: 

“Please  keep  Seattle  Office  and  me  constantly  and  fully  in¬ 
formed  about  matters  connected  with  Duncan’s  will,  by  wire,  if 
necessary.  Understand  fully  Duncan  had  no  rights  on  the  island 
which  could  be  transferred  by  will  and  can  have  no  successor  which 
we  will  in  any  way  recognize.” 

Supported  by  such  instructions  the  Bureau  agents  intimated  to 
Dr.  Minthorn  and  his  wife  that  they  could  not  remain  at  Metlakahtla, 
and  gave  orders  that  they  must  not  hold  religious  services  of  any  kind 
at  Metlakahtla,  not  even  a  prayer  meeting  in  their  own  living  room,  or 
in  the  homes  of  the  natives,  unless  permitted  by  the  illegal  so-called 
board  of  elders,  which  as  above  stated  were  not  elected  by  the  members 
of  the  Metlakahtla  Christian  Church,  did  not  represent  the  church,  and 
never  were  given  any  authority  to  regulate  the  religious  affairs  of  the 
church  or  other  members  of  the  community. 

Division  in  church — In  1920  there  was  formed  in  Metlakahtla  a 
Presbyterian  Church  composed  of  natives,  some  of  whom  formerly  be¬ 
longed  to  the  Metlakahtla  Christian  Church,  although  at  all  times,  not¬ 
withstanding  reports  which  have  been  circulated  to  the  contrary,  the 
membership  of  the  Metlakahtla  Christian  Church  remaining  faithful 
to  that  organization  has  been  larger  than  the  membership  of  the  Pres¬ 
byterian  organization,  and  much  larger  than  the  number  of  those  who 
left  the  Christian  Church  to  join  the  other.  The  formation  of  this  sec¬ 
tarian  native  church  in  the  community  was  but  the  fruition  of  plans  and 
designs  formulated  soon  after  the  removal  of  the  Metlakahtlans  to 
Alaska,  and  even  prior  to  the  starting  of  the  Saxman  enterprise  as  a 
vantage  point  or  outpost  in  the  determined  drive  against  Mr.  Duncan’s 
independent  Metlakahtla  Christian  Mission. 

Efforts  of  Presbyterian  representatives  to  get  possession  of  Metla¬ 
kahtla  Christian  Church  building — The  loyal  members  of  the  Metla¬ 
kahtla  Christian  Church,  realizing  that  the  factionalism  which  had 
been  fostered  in  their  church  organization  would  result  in  the  attempted 
formation  of  a  sectarian  church  organization  in  the  community,  had 
organized  a  Committee  of  some  of  those  remaining  faithful,  to  look 
after  the  affairs  of  their  church.  This  Committee  had  obtained  posses¬ 
sion  of  the  key  to  the  church  building  from  the  chairman  of  the  so-called 
board  of  elders.  The  representatives  of  the  proposed  Presbyterian 
organization  persistently  endeavored  to  obtain  possession  of  the  Metla-, 
kahtla  Christian  Church  building  for  the  purpose  of  using  it  for  the 
organizing  meeting  as  well  as  for  subsequent  church  services.  Bureau 
agents  were  present  at  this  meeting  and  aided  and  abetted  said  repre¬ 
sentatives  in  their  unlawful  designs  to  get  possession  of  the  church 
building,  even  threatening  the  native  member  of  the  Metlakahtla  Chris¬ 
tian  Church  Committee  who  had  possession  of  the  key  in  an  effort  to 
compel  him  to  give  it  up.  However  this  native  and  the  Committee  of 
which  he  was  a  member,  knowing  that  the  Metlakahtla  Christian 
Church  building  was  the  property  of  the  members  remaining  faithful 
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to  the  Metlakahtla  Christian  Church,  refused  to  surrender  possession 
and  refused  to  permit  the  Presbyterian  organization  to  share  in  the 
use  of  the  building. 

Their  efforts  frustrated— The  intriguing  native,  referred  to  above 
on  page  4,  was  named  pastor  of  this  sectarian  organization.  He  and 
his  adherents  thereupon  laid  secret  plans  to  have  him  occupy  the  pulpit 
of  the  Metlakahtla  Christian  Church  at  the  next  Sunday  morning  serv¬ 
ices,  and  thus  craftily  to  gain  possession  of  the  church  for  his  organiza¬ 
tion.  But  the  Metlakahtla  Christian  Church  Committee  learned  of 
these  secret  plans,  and  anticipated  such  action  by  having  two  of  their 
members  occupy  the  pulpit  early  and  in  advance  of  the  services.  The 
Presbyterian  adherents  attended  the  services  but  when  they  discovered 
that  their  plans  had  been  frustrated,  and  that  the  loyal  members  of 
the  Metlakahtla  Christian  Church  were  proceeding  to  conduct  their 
church  services,  they  left  in  a  body.  No  force  or  threats  of  any  kind 
were  employed  by  those  representing  the  Metlakahtla  Christian 
Church,  but  they  had  effectually  asserted,  entirely  by  peaceable 
methods,  their  right  to  the  exclusive  use  and  control  of  their  own  church 
building. 

False  representations  to  Department — Thereupon,  entirely  false 
and  misleading  representations  were  made  to  the  Department  of  the 
Interior,  falsely  alleging  that  the  members  of  the  Metlakahtla  Christian 
Church  had  forcibly  seized  the  church.  Bureau  agents,  although  know¬ 
ing  the  true  facts  and  although  directed  by  the  Secretary  of  the  Interior 
to  make  full  and  complete  reports  on  the  situation,  avoided  reporting 
the  facts  and  thus  withheld  material  and  vital  information  from  the 
Department. 

Department  orders  election  of  trustees  by  entire  community-  —Sec¬ 
retary  of  the  Interior  Payne,  misled  by  such  misinformation,  and  evi¬ 
dently  assuming,  as  held  by  Mr.  Cragin,  that  the  church  building  was 
public  property  held  for  the  benefit  of  the  entire  community,  thereupon 
issued  an  order  directing  that  the  entire  community  elect  three  trustees 
to  control  the  use  of  the  Metlakahtla  Christian  Church  building.  Since 
then  trustees  have  been  elected  each  year,  but  supported  by  the  public 
opinion  of  the  village  they  have  recognized  the  right  of  the  members 
of  the  Metlakahtla  Christian  Church  to  continue  in  the  exclusive  use 
of  their  church  building;  and  since  that  time  the  native  Presbyterian 
organization  has  erected  a  church  edifice  of  its  own. 

Activities  of  Bureau  agents — From  the  time  of  the  establishment 
of  a  Government  school  at  Metlakahtla,  the  agents  of  the  Bureau  of 
Education  have  taken  a  very  active  part  in  village  politics,  and  have 
maneuvered  to  get  and  keep  in  office  and  in  positions  of  influence  the 
*  worst  intriguers  and  the  most  unworthy  among  the  natives,  and  those 
most  helpful  to  them  in  carrying  out  their  schemes.  Throughout  the 
representatives  of  the  Bureau  have  interfered  with  religious  matters 
in  the  community,  and  have  fostered  factionalism  and  division. 

Deterioration  of  property — Since  the  Department's  seizure  of  the 
property  of  the  Mission  and  Mr.  Duncan,  substantially  no  beneficial  use 
has  been  made  of  the  property  either  by  the  Government  or  for  the 
advantage  of  the  community.  No  care  has  been  taken  of  the  property 
and  practically  no  repairs  of  any  kind  have  been  made  except  such 
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as  have  been  voluntarily  made  by  the  trustees  of  the  estate  of  William 
Duncan.  As  was  inevitable  in  that  climate,  particularly  with  the  severe 
wind  storms  that  occur  there,  considerable  deterioration  has  taken 
place. 

Destruction  of  property — The  salmon  cannery  and  contents  were 
destroyed  by  fire  shortly  after  it  was  seized,  and  on  or  near  the  same 
site  there  has  been  erected  a  new  cannery  by  the  Annette  Island  Pack¬ 
ing  Company  under  an  improvement  lease  from  the  Secretary  of  the 
Interior.  The  sawmill,  at  the  connivance  of  agents  of  the  Bureau  of 
Education,  was  illegally  transferred  at  a  fraction  of  its  value  to  a  com¬ 
pany  of  native  Metlakahtlans,  and  after  being  used  a  short  time  has 
been  permitted  to  deteriorate.  At  the  instigation  of  Government  agents, 
the  Town  Hall  and  the  Mission  School  building  were  torn  down  in  1921, 
while  they  were  in  sound  condition  structurally,  and  for  no  reason 
except  the  repeatedly  avowed  purpose  to  destroy  all  trace  of  the  Met- 
lakahtla  Christian  Mission. 

Recently  the  Mission  Building,  also  at  the  direction  of  Govern¬ 
ment  agents,  was  partially  destroyed  from  the  inside  and  the  lumber 
obtained  therefrom  used  for  firewood.  The  combined  library,  engine 
house  and  jail  was  so  neglected  that  it  was  permitted  partially  to  fall 
down,  and  it  has  since  been  torn  down  and  a  council  chamber  building 
erected  in  its  place.  The  only  buildings  erected  by  Mr.  Duncan  for 
mission  purposes  and  which  still  remain  are  the  sawmill  in  a  dilapi¬ 
dated  condition,  the  old  store-house  partly  destroyed,  the  store  build¬ 
ing,  his  cottage,  the  Guest  House,  the  partially  destroyed  Mission  Build¬ 
ing  and  the  Metlakahtla  Christian  Church. 

Rules  and  Regulations  for  Annette  Islands  Reserve — The  Act  of 
March  3,  1891,  authorized  the  Secretary  of  the  Interior  to  prescribe 
rules  and  regulations  for  Annette  Islands  Reserve.  From  1891  to  1915, 
with  the  full  knowledge  and  acquiescence  of  the  Department  of  the 
Interior,  the  Metlakahtlans  governed  themselves  pursuant  to  by-laws 
and  rules  and  regulations  adopted  by  them  under  the  leadership  and 
direction  of  Mr.  Duncan.  Secretary  Lane  prescribed  a  set  of  Rules 
and  Regulations  under  date  of  January  28,  1915,  that  being  prior  to  the 
date  of  the  Cragin  opinion  and  the  subsequent  seizure  of  property  on 
the  islands. 

The  Bureau  agents  in  charge  of  the  work  at  Metlakahtla  have 
made  practically  no  effort  to  carry  out  these  Rules  and  Regulations  in 
a  beneficial  manner.  They  have  been  more  concerned  with  stirring  up 
discord  and  fomenting  strife  in  the  community,  and  in  teaching  the 
favored  clique  the  workings  of  corrupt  politics.  For  the  most  part  the 
affairs  of  the  community  have  not  been  governed  by  the  Native  Council, 
elected  as  provided  in  the  Rules  and  Regulations,  but  local  authority 
has  been  usurped  and  exercised  by  members  of  the  Executive  Commit¬ 
tee,  composed  of  three  native  officials  and  the  local  represntative  of 
the  Bureau  of  Education.  The  Rules  and  Regulations,  in  numerous 
respects,  have  not  been  fully  enforced  and  carried  out. 
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PART  III 

PROPOSITIONS  OF  LAW  AND  POINTS  AND  AUTHORITIES 

PROPOSITION  ONE 

William  Duncan  was  One  of  the  Metlakahtlans,  and  Entitled  to  the 
Same  Rights  as  the  Indians. 

1.  Cragin’s  opinion  concedes  that  he  had  a  right  to  be  on  the  Islands; 
but  he  infers  that  the  right  arose  by  implication. 

2.  However  the  Act  of  March  3,  1891,  was  expressly  made  applicable 
to  Mr.  Duncan  and  his  white  associates  in  the  mission  work,  by  the 
addition  of  the  words,  “and  those  people  known  as  Metlakahtlans’’ 
after  the  words,  “Metlakahtla  Indians.” 

PROPOSITION  TWO 

The  Metlakahtlans  (Including  Mr.  Duncan)  Acquired  Certain 
Definite  Property  Rights  in  the  Land  on  Annette  Islands. 

1.  They  acquired  squatters’  rights  in  1887,  which  constituted  good  title 
in  Alaska  as  against  everybody  but  the  United  States;  and  as  against 
the  United  States  such  title  created  a  superior  equity  in  respect  to  the 
eventual  acquisition  of  title  in  fee ;  and  gave  the  Metlakahtlans  the  right 
to  expect  protection  from  Congress  in  future  legislation. 

Catholic  Bishop  of  Nesqually  v.  Gibbon  et  al ,  158  U.  S.  155;  15 
S.  Ct.  779. 

Lewis  v.  Johnson,  76  Fed.  476. 

Miller  v.  Blackett ,  47  Fed.  547. 

2.  The  Metlakahtlan  community,  even  though  without  corporate  exist¬ 
ence,  after  settling  on  the  Islands,  had  the  right  by  common  consent  to 
band  together,  plat  a  town,  and  dedicate  the  streets  to  public  uses,  and 
it  must  be  inferred  that  they  also  had  a  right  to  agree  among  themselves 
with  respect  to  individual  possession  of  portions  of  the  platted  town. 

Koehler  v.  McGlinchy,  5  Alaska  4. 

3.  Section  15  of  the  Act  of  March  3,  1891,  granted  certain  definite 
property  rights  in  the  Islands  to  the  Metlakahtlans.  Property  consists 
not  of  the  inanimate  object,  but  means  only  the  rights  which  a  person 
has  in  relation  to  the  object.  “Property  is  the  right  of  any  person  to 
possess,  use  and  dispose  of  a  thing.” 

State  ex  rel  Star  Publ .  Co.  v.  Associated  Press  Co.,  60  S.  W.  91 

at  p.  101;  159  Mo.  410;  51  L.  R.  A.  151;  81  Am.  St.  Rep.  368. 
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4.  By  the  Act,  Congress  granted  to  the  Metlakahtlans  the  right  to  pos¬ 
sess  and  the  right  to  use,  two  essential  property  rights  in  the  land,  and 
reserved  to  the  United  States  the  ultimate  power  to  dispose.  Therefore, 
while  only  rights  of  occupancy  they  do  constitute  rights  established  by 
law,  and  cannot  be  terminated  except  when  the  law-making  power  ex¬ 
ercises  its  reserved  power  to  terminate  the  same. 

5.  The  rights  of  Wm.  Duncan  and  the  Metlakahtla  Indians  in  the  lands 
possessed  by  them  were  further  approved  and  guaranteed  by  Congress 
in  Sec.  27,  Tit.  I  of  the  Civil  Code  of  Alaska  of  1900,  which  provided  in 
part,  that  “The  Indians  or  persons  conducting  schools  or  missions  in  the 
district  shall  not  be  disturbed  in  the  possession  of  any  lands  now  actual¬ 
ly  in  their  use  or  occupation. ”  The  Alaska  District  Court  held  similar 
language  in  the  Organic  Act  of  1884  to  be  “susceptible  of  but  one  con¬ 
struction;  i.  e.  that  Congress  guaranteed  to  all  persons  in  possession  of 
lands  in  Alaska  at  that  date  the  right  ultimately  to  acquire  a  perfect 
title  to  the  same.” 

Young  v.  Goldsteen,  97  Fed.  303. 

This  provision  and  the  Act  of  1891  are  not  in  conflict,  but  one  sup¬ 
plements  the  other.  The  one  approves  their  settlement  on  the  land 
and  reserves  the  Islands  for  their  exclusive  use,  thus  preventing  en¬ 
croachment  by  outsiders;  while  the  other  guarantees  their  possession  of 
the  land  and  their  ultimate  right  to  acquire  a  perfect  title  thereto. 

PROPOSITION  THREE 

Nevertheless,  Technically  the  United  States  Is  the  Owner  of  the 
Land;  and  in  Contemplation  of  Law,  the  Metlakahtlans  Are  in  Posses¬ 
sion  of  the  Islands  Temporarily  and  Not  Permanently. 

1.  The  rights  granted  by  the  Act  of  1891  are  limited  by  the  words, 
“until  otherwise  provided  by  law.” 

2.  The  provisions  of  the  Act  of  1900  constitute  only  a  moral  guaranty 
of  the  eventual  right  to  acquire  title;  and  not  a  grant  of  title. 

3.  While  it  is  hoped  that  such  rights  will  never  be  revoked,  except  to 
grant  more  definite  title,  Congress  has  the  power  and  legal  right  to 
terminate  their  occupancy  at  any  time. 


PROPOSITION  FOUR 

The  Respective  Property  Rights  of  the  United  States  and  the  Occu¬ 
pants  of  the  Land  Must  Be  Determined  by  the  Law  in  Force  in  Alaska; 
and  as  a  Landowner  the  United  States  Is  Subject  to  the  Same  Rules  of 
Law  as  a  Private  Landowner. 

1.  This  proposition  is  admitted  in  Cragin’s  opinion. 
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PROPOSITION  FiVE 

Alaskan  Law  Consists  of  the  Common  Law,  Except  as  Modified  or 
Added  To  by  Legislative  Enactments  of  Congress  or  the  Legislative 
Assembly  of  the  Territory. 

1.  Cragin’s  opinion  admits  this,  although  his  position  as  to  the  applica¬ 
tion  of  strict  Common  Law  principles  is  too  broad. 

2.  It  is  only  such  principles  as  are  suitable  to  the  conditions  of  the 
country  and  in  accord  with  the  customs  and  usages  of  the  people,  that 
are  a  part  of  the  Common  Law  of  Alaska. 

See:  McFarland  v.  Alaska  Perseverence  Mining  Co.,  3  Alaska  308; 
In  re  Burkall,  2  Alaska  108. 

3.  The  rule,  that  whatever  is  attached  to  the  freehold  becomes  a  part 
of  it,  is  not  suitable,  in  all  its  Common  Law  strictness,  to  the  conditions 
and  people  of  a  pioneer  country. 

Van  Ness  v.  Pacard,  2  Peters  (U.  S.  Sup.)  137. 

4.  In  determining  what  is  the  law  in  a  given  case,  consideration  should 
be  given  to  court  decisions  (both  of  Alaska  and  other  Common  Law 
.jurisdictions)  ;  to  legislative  policy  and  positive  enactments  of  Congress 
and  the  Legislative  Assembly;  and  so  far  as  public  lands  are  concerned 
to  the  decisions  of  the  General  Land  Office  and  of  the  Secretary  of  the 
Interior.  Since  in  1884  Congress  extended  the  laws  of  Oregon  to  Alaska, 
the  decisions  of  the  Courts  of  Oregon  are  especially  authoritative. 

Sec.  7,  Act  of  May  17,  1884,  23  St.  L,  C.  53. 


PROPOSITION  SIX 

According  to  the  Law  Applicable  to  the  Case,  All  the  Improve¬ 
ments  on  Annette  Islands,  Erected  or  Acquired  by  the  Metlakahtlans 
(Including  Both  the  Indians  and  Mr.  Duncan)  Became  the  Private  Indi¬ 
vidual  Property  of  the  Individuals  or  Organizations  By  or  For  Whom 
Erected  or  Acquired,  and  Did  Not  Become  the  Property  of  the  United 

States. 

1.  The  Metlakahtlans  have  been  and  are  occupying  Annette  Islands 
with  the  license  and  consent  of  the  landowner,  the  United  States. 

% 

a.  The  assurances,  invitation  and  encouragement  extended  in 
1887  by  responsible  executive  officers  of  the  Government  (includ¬ 
ing  President  Cleveland,  the  Secretary  of  the  Interior,  and  the  Gov¬ 
ernor  of  Alaska)  constituted  the  consent  of  the  United  States  to 
their  settling  and  making  their  homes  on  the  Islands.  While  such 
officers  could  not  make  any  disposition  of  title  to  the  land,  the 
Executive  has  by  law  been  vested  with  powers  over  the  public 
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lands  at  least  equivalent  to  the  powers  of  a  general  agent  to  man¬ 
age  property  which  would  include  the  power  to  give  the  owner’s 
consent  to  a  third  person’s  living  on  the  land. 

b.  In  any  event,  the  Act  of  March  3,  1891,  gave  such  license  and 
consent,  and  amounted  to  a  ratification  by  the  owner  of  the  consent 
theretofore  extended  by  the  Executive.  Of  course  the  Act  went 
still  further  and  provided  that  they  should  have  the  Islands  for 
their  exclusive  use  until  otherwise  provided  by  law. 

c.  “The  purpose  of  creating  the  reservation  was  to  encourage, 
assist  and  protect  the  Indians  in  their  effort  to  train  themselves  to 
habits  of  industry,  become  self-sustaining  and  advance  to  the  ways 
of  civilized  life.” 

Alaska  Pac.  Fisheries  v.  U.  S.,  248  U.  S.  78,  39  S.  Ct.  40. 

d.  Therefore  such  license  and  consent  included  the  consent  of 
the  landowner  that  the  Metlakahtlans  erect  and  acquire  the  various 
buildings  and  improvements  on  the  Islands. 

e.  The  same  is  true  of  the  buildings  and  improvements  erected  by 
the  Metlakahtla  Industrial  Company  and  subsequently  acquired  by 
Mr.  Duncan. 

e-1.  The  Company  was  not  a  trespasser.  It  was  organized 
as  an  agency  of  the  mission  work  to  provide  opportunity  for 
civilized  employment  and  funds  for  the  Mission’s  support.  Its 
organization  was  conceived  of  by  Mr.  Duncan  to  provide 
a  legal  method  of  securing  loans  offered  to  him  by  certain 
of  his  friends  interested  in  helping  promote  the  industrial 
aspects  of  his  mission  work;  and  its  dissolution  was  decided 
upon  by  him  when  that  primary  purpose  had  been  accom¬ 
plished;  his  experience  having  also  convinced  him  that  the 
corporate  organization  was  not  a  satisfactory  means  through 
which  to  perpetuate  that  branch  of  the  work  of  his  Mission. 
The  management  of  its  affairs  was  continuously  controlled  by 
Metlakahtlans  and  friends  of  the  Mission,  and  its  activities  on 
the  Islands  were  tacitly  if  not  expressly  consented  to  by  all  the 
Metlakahtlans. 

e-2.  Its  activities  were  fully  known  and  not  objected  to  by 
the  responsible  officers  of  the  Government. 

e-3.  But  even  a  mere  settler  on  public  lands  has  a  right  to  sell 
the  improvements  thereon,  so  that  Mr.  Duncan  acquired  from 
the  Company  the  same  rights  in  the  improvements  as  if  he  had 
originally  erected  them. 

O'Hanlon  v.  Denvir,  81  Cal.  60;  22  Pac.  407 ;  15  Am.  St.  Rep.  19. 
Burr  v.  House ,  3  Alaska  641. 
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2.  Where  erections,  such  as  buildings  or  other  improvements,  are  made 
on  the  land  of  another,  with  the  consent  or  license  of  the  landowner,  such 
erections  continue  in  the  ownership  of  the  person  by  or  for  whom  they  are 
annexed  to  the  land;  and  do  not  become  the  property  of  the  lanoowner. 

a.  The  general  rule  of  the  Common  Law,  that  whatever  is  an¬ 
nexed  to  the  freehold  becomes  a  part  of  it,  is  subject  to  certain 
well  defined  exceptions. 

Van  Ness  v.  Pacard,  2  Peters  (U.  S.  Sup.)  137. 

Madigan  v.  McCarthy ,  108  Mass.  376. 

First  Parish  in  Sudbury  v.  Jones ,  8  Cush.  (Mass.)  184. 

Howard  v.  Fessenden ,  14  Allen  (Mass.)  124. 

b.  “The  law  of  fixtures,  says  Kent,  Ts  in  derogation  of  the  orig¬ 
inal  rule  of  common  law  which  subjected  everything  fixed  to  the 
freehold  to  the  law  governing  the  freehold,  and  it  has  grown  into 
a  system  of  judicial  legislation,  so  as  almost  to  render  the  right  of 
removal  of  fixtures  a  general  rule  instead  of  being  an  exception’.” 

Campbell  v.  Roddy ,  44  N.  J.  Eq.  248,  citing  2  Kent’s  Comment¬ 
aries  343. 

c.  One  of  those  exceptions  arises  where  there  is  an  agreement 
express  or  implied  between  the  one  annexing  and  the  landowner 
that  the  erection  shall  not  become  a  part  of  the  realty. 

Madigan  v.  McCarthy,  supra. 

d.  Such  an  agreement  will  be  implied  from  the  fact  that  the 
buildings  were  erected  by  permission  from  the  owner  of  the  land. 

Howard  v.  Fessenden,  supra. 

Wells  v.  Banister,  4  Mass.  514. 

Doty  v.  Gorham,  5  Pick.  (Mass.)  487. 

Hinckley  v.  Baxter,  13  Allen  (Mass.)  139. 

e.  The  agreement  may  be  implied  entirely  from  the  fact  of  con¬ 
sent  without  any  understanding  as  to  removal. 

Hinckley  v.  Baxter,  supra. 

King  v.  Morris,  74  N.  J.  L.  810;  68  Atl.  162;  14  L.  R.  A.  (N.  S.) 
439 ;  12  Ann.  Cas.  1086 

* 

f.  Even  the  consent  may  be  shown  by  parol. 

Curtis  v  Riddle,  7  Allen  (Mass.)  185. 

g.  The  reasons  for  holding  such  erections  to  be  the  private 
property  of  the  person  erecting  them  are  stronger  in  the  licensee 
cases  than  in  the  landlord  and  tenant  cases. 

Osgood  v.  Hoivard,  6  Greenl.  (Maine)  452. 
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h.  The  permanent  nature  of  the  improvements  and  erections  is 
immaterial  in  the  licensee  cases,  as  they  depend  exclusively  upon 
the  fact  that  one  person  is  occupying  the  land  of  another  by  his 
license  and  consent. 

Salley  v.  Robinson,  96  Maine,  474;  52  Atl.  930;  90  Am.  St.  Rep. 
410. 

King  v.  Morris,  supra. 

i.  The  agreement  implied  in  such  cases  is  for  a  separate  owner¬ 
ship  of  the  land  and  the  erection  upon  it,  not  a  mere  agreement 
to  permit  the  removal  of  the  erection;  and  the  improvement  does 
not  become  the  property  of  the  owner  of  the  real  estate  unless, 
after  revocation  of  the  license  and  reasonable  notice  to  remove,  it 
is  suffered  to  remain;  in  which  case  it  may  be  treated  as  abandoned 
by  the  owner. 

Salley  v.  Robinson,  supra. 

Osgood  v.  Howard,  supra. 

Hinckley  v.  Baxter,  supra. 

King  v.  Morris,  supra. 

For  other  authorities  in  support  hereof  see: 

Wiggins  Ferry  Co.  v.  Ohio  &  M.  Ry.  Co.,  142  U.  S.  396;  12  S.  Ct. 
188. 

Case  Note  in  14  L.  R.  A.  (N.  S.)  439,  which  collects  authorities 
hereon,  including  cases  from  Minnesota,  New  Jersey,  Iowa, 
Maine,  Massachusetts,  New  Hampshire,  Indiana,  North  Caro¬ 
lina,  California,  Illinois  and  Mississippi. 

Also  Bronson  on  Fixtures,  page  145,  and  footnote  in  which  the 
author  cites  cases  from  the  Federal  Courts  and  from  courts 
of  fourteen  states. 

A  failure  to  apply  the  principles  of  the  licensee  cases  would 
“open  a  door  to  innumerable  frauds  which  might  be  effectually 
committed  with  impunity.” 

Osgood  v.  Hoivard,  supra. 

3.  The  same  rule,  as  to  separate  ownership  between  land  and  build¬ 
ings,  applies  as  between  tenants  in  common,  where  the  buildings  are 
erected  by  one  tenant  for  his  own  exclusive  use  with  the  consent,  ex¬ 
press  or  implied,  of  his  co-tenants.  Hence  the  tacit  agreement  among 
the  Metlakahtlans  to  hold  their  lots  in  severalty,  even  though  the  Act 
of  1891  had  granted  them  the  use  of  the  Islands  in  common,  amounted 
to  an  implied  agreement  that  each  person  should  be  the  owner  of  the 
improvements  erected  by  or  for  him. 

Parsons  v.  Copeland,  38  Maine  537. 

4.  Where  a  person  is  in  good  faith  occupying  a  portion  of  the  public 
domain,  with  the  consent,  express  or  implied,  of  the  Government,  such 
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improvements  as  he  erects  thereon  remain  his  own  private  property,  and 
do  not  become  the  property  of  the  United  States, 

Winans  v.  Beidler,  6  Okla.  603 ;  52  Pac.  405. 

Crocker  v.  Donovan ,  1  Okla.  165. 

Mantooth  v.  Burke,  35  Ark.  540. 

Taribino  v.  Nicoli,  5  Col.  App.  545. 

See  also: 

Cases  cited  in  note  in  17  L.  R.  A.  (N.  S.)  958. 

Caldwell  v.  Ruddy,  2  Ida.  1. 

Hill  v.  Smith,  1  Morris  (Iowa)  70. 

Railway  Co.  v.  Gordon,  41  Mich.  420 ;  2  N.  W.  648. 

a.  The  same  is  held  as  to  tide-lands  belonging  to  States  as  public 
property. 

Marcy  v.  Darling,  25  Mass.  (8  Pick.)  282. 

b.  Likewise  as  to  submerged  lands  belonging  to  the  public  on  a 
navigable  stream. 

Lewis  v.  City  of  Portland,  25  Ore.  133;  42  Am.  St.  Rep.  772;  35 
Pac.  256. 

This  and  the  case  of  Marcy  v.  Darling,  above  cited,  are  espe¬ 
cially  important  with  reference  to  the  cannery  and  wharf  and  such 
other  buildings  at  Metlakahtla  as  may  have  been  built  out  over 
the  tide-land.  As  pointed  out  in  the  Oregon  case,  the  license  to 
build  on  such  lands  is  only  implied  by  common  law,  thus  showing 
that  even  at  common  law  without  any  legislative  enactment  (such 
as  the  Act  of  1891)  such  improvements  on  the  submerged  and  tide- 
lands  would  belong  to  the  builders. 

c.  A  mere  settler  on  public  lands  of  the  United  States  has  a  prop¬ 
erty  right  possessory  in  nature  in  the  land,  and  his  improvements 
thereon  remain  his  property. 

Hindman  v.  Rizor,  21  Ore.  112;  27  Pac.  13. 

Low  v.  Rizor,  25  Ore.  551 ;  37  Pac.  82. 

Switzler  v.  Earnheart,  59  Ore.  344. 

d.  One  in  possession  of  public  land  has  the  right  to  sell  his  im¬ 
provements  thereon  and  such  sale  constitutes  a  good  consideration 
for  a  note  given  in  payment. 

O'Hanlon  v.  Denvir,  supra. 

e.  One  who  in  good-faith  enters  upon  public  land  and  makes  val¬ 
uable  improvements  thereon  is  the  owner  of  such  improvements  and 
may  remove  them  upon  reasonable  notice  after  his  claim  to  the 
land  is  defeated. 

Bingham  Co.  etc.  Assn.  v.  Rogers,  7  Ida.  63;  59  Pac.  931. 

Winans  v.  Beidler,  supra. 
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f.  Two  cases  sometimes  cited  as  holding  contrary  hereto  (but  not 
referred  to  by  Cragin)  are, 

Kinkead  v.  U.  S.,  150  U.  S.  483;  14  Sup.  Ct.  172;  and 

Russian- Amer .  Packing  Co.  v.  U.  S.,  199  U.  S.  570;  26  Sup.  Ct. 

157. 

But  these  cases  are  easily  distinguishable.  The  Kinkead  case 
merely  construed  the  treaty  with  Russia  for  the  purchase  of 
Alaska  and  applied  the  rule  of  international  law  that  one  govern¬ 
ment,  in  a  treaty  with  another  government,  has  a  right  to  transfer 
title  to  property  belonging  to  one  of  its  subjects.  The  Russian- 
American  Packing  Company  case  was  merely  a  claim  for  compen¬ 
sation  for  the  value  of  improvements  abandoned  by  the  claimant 
when  it  vacated  islands  which  were  by  law  reserved  for  the  fish¬ 
eries.  There  is  no  indication  that  the  United  States  claimed  to  own 
such  improvements  or  prevented  the  claimant  from  removing  them 
if  it  so  desired.  No  doubt  there  would  have  been  a  different  result 
had  the  United  States  seized  and  confiscated  the  improvements 
without  compensation. 

5.  Likewise  erections  and  improvements  on  Indian  lands  remain  the 
property  of  the  occupant. 

Francis  v.  Green ,  7  Ida.  668. 

Fisk  v.  Arnold  (C.  C.  of  A.,  8th  Cir.),  166  Fed.  744. 

See  also : 

Walker  v.  McLoud ,  204  U.  S.  302;  27  S.  Ct.  293. 

Henkel  v.  United  States ,  237  U.  S.  43;  35  Sup.  Ct.  536. 

Williams  v.  First  Nat.  Bank,  216  U.  S.  582;  30  Sup.  Ct.  441. 

Thomason  v.  McLaughlin,  7  Inch  Ter.  1;  103  S.  W.  595. 

6.  The  Alaskan  cases  establish  the  doctrine  that  improvements  on 
public  lands  are  private  property. 

a.  Bona  fide  settlers  have  a  right  to  go  on  the  public  domain  and 
erect  improvements  thereon  and  in  doing  so  they  are  not  tres¬ 
passers. 

Lewis  v.  Johnson,  76  Fed.  476. 

b.  Mere  settlers  have  the  right  to  expect  protection  from  Con¬ 
gress  with  respect  to  their  occupancy  and  improvement  of  the  pub¬ 
lic  lands. 

Young  v.  Goldsteen,  97  Fed.  303. 

Carroll  v.  Price,  81  Fed.  137. 

c.  Such  improvements  were  commonly  the  subject  of  sale  and 
conveyance  among  the  settlers  and  title  thereto  was  protected  by 
the  Courts. 
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Burr  v.  House,  3  Alaska  641. 

Worthen  Lumber  Mills  v.  Alaska- Juneau  Gold  Mining  Co.  (C.  C. 
of  A.,  9th  Cir.),  229  Fed.  966. 

d.  The  Indian  occupants  of  Alaska  likewise  have  a  right  to  sell 
and  convey  their  possessory  rights  and  improvements. 

Sutter  v.  Heckman,  1  Alaska  81  and  1  Alaska  188,  affirmed  by 
circuit  court  of  appeals  in  119  Fed.  83  and  128  Fed.  393. 
(This  affirmance  necessarily  disposes  of  the  opinion  to  the 
contrary  in  United  States  v.  Berrigan,  2  Alaska  442.) 

e.  Such  settlers  are  entitled  to  maintain  ejectment  to  protect 
their  possessory  rights  to  the  land  and  their  rights  to  the  improve¬ 
ments  thereon  even  as  against  an  administrative  officer  of  the 
United  States  who  has  taken  possession  in  behalf  of  the  United 
States  without  legislative  action  by  Congress. 

Miller  v.  Blackett,  47  Fed.  547. 

f.  Such  occupant  is  the  owner  of  the  improvements. 

Price  v.  Brockway,  1  Alaska  233. 

7.  The  treaty  for  the  purchase  of  Alaska  (which  under  the  Constitu¬ 
tion  has  the  force  of  law)  provided  that  with  the  exception  of  the  hold¬ 
ings  of  the  Russian  company,  as  held  in  the  Kinkead  case,  supra,  the 
buildings  on  all  the  ungranted  lots  of  land  in  Sitka  should  remain  the 
personal  property  of  the  prior  holders,  even  though  title  in  fee  to  the 
lots  passed  to  the  United  States.  This  discloses  a  settled  policy  from 
the  very  beginning  approving  the  private  ownership  of  improvements 
on  the  public  domain  in  Alaska. 

Haltern  v.  Emmons  (Alaska  Dis.  Ct.),  46  Fed.  452. 

8.  Statutes  of  Alaska  (whether  enacted  by  Congress  or  the  Legislative 
Assembly)  disclose  a  definite  policy  to  regard  improvements  upon  the 
public  lands  as  the  private  property  of  the  builder. 

a.  Sec.  201,  Tit.  Ill,  the  Civil  Code  of  Alaska  of  1900  authorizes 

municipal  corporations,  among  other  things,  ‘To  impose  and  collect 
*  *  *  a  general  tax  on  *  *  *  possessory  rights  and  im¬ 

provements” ;  although  it  has  been  the  uniform  policy  of  Congress 
not  to  permit  property  of  the  United  States  to  be  taxed  by  local 
sub-divisions  of  the  Government. 

b.  Section  9  of  the  Act  of  Congress  of  August  24,  1912,  creating 
a  legislative  assembly  for  the  Territory  of  Alaska,  provides  that 
“no  tax  shall  be  imposed  upon  the  property  of  the  United  States.” 
Nevertheless,  the  legislature  of  Alaska  has  provided  for  local  taxa¬ 
tion  of  improvements  upon  the  public  land. 
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Chapter  UU,  Session  Laws  of  Alaska,  1919. 

Chapter  J7,  Session  Laws  of  Alaska,  1913. 

Chapter  11,  Session  Laws  of  Alaska,  1915. 

c.  The  last  citation  above  is  especially  important  as  that  was  a 
law  providing  for  local  self-government  in  certain  native  villages 
in  Alaska,  including  the  Tsimpseans,  from  which  it  is  to  be  in¬ 
ferred  that  it  was  intended  to  apply  to  Metlakahtla  as  well  as 
other  portions  of  Alaska.  Section  4  of  the  Act  granted  power  to 
the  native  council  (if  a  town  should  be  organized  thereunder)  to 
levy  and  collect  a  general  tax  of  one  per  cent  on  the  valuation  of 
houses. 

9.  Numerous  acts,  of  Congress  disclose  a  definite  policy  to  regard  im¬ 
provements  upon  the  public  lands  as  the  private  property  of  the  builder. 

a.  In  the  several  grants  to  railroads  Congress  recognized  that  set¬ 
tlers  on  the  land  were  entitled  to  their  improvements  even  though 
title  to  the  land  passed  to  the  railroad  company. 

Tarpey  v.  Madsen,  178  U.  S.  215;  20  Sup.  Ct.  849,  at  p.  853. 

b.  Revised  Statutes,  Section  2330,  which  provides  for  the  issuance 

of  patents  under  the  mining  laws,  states  “Nothing  in  this  section 
contained  shall  *  *  *  authorize  the  sale  of  the  improve¬ 

ments  of  any  bona  fide  settler  to  any  purchaser/’ 

c.  Section  12  of  the  Act  of  March  3,  1891  (the  same  Act  which 

created  Annette  Islands  Reserve)  in  referring  to  the  purchase  of 
land  for  purposes  of  trade  and  manufacture,  provided  that  “the 
entry  of  no  person  *  *  *  shall  include  improvements  made 

by  or  in  possession  of  another  prior  to  the  passage  of  this  Act.” 

d.  Section  10  of  the  Act  of  May  14,  1898  (1  Fed.  Stats.  Ann.  2d 
Ed.,  p.  320)  likewise  refers  to  “improvements  of  the  claimant,” 
thus  indicating  that  Congress  regards  such  improvements  as  being 
the  property  of  the  claimant. 

e.  The  same  view  is  taken  by  Congress  with  respect  to  improve¬ 
ments  on  the  Indian  lands.  The  Act  of  June  28,  1898,  30  Stats. 
Chapter  517,  page  495,  provided  in  detail  for  dividing  up  the  In¬ 
dian  lands  and  among  other  things  recognizes  and  confirms  that 
an  occupant  of  the  common  Indian  lands  is  the  owner  of  the  im¬ 
provements  erected  by  him  thereon.  And  the  Act  does  not  con¬ 
fine  that  policy  to  the  Indians  themselves,  but  extends  the  same  to 
all  other  settlers  thereon  in  good  faith. 

f.  Treaties  with  the  Indians,  and  numerous  Acts  of  Congress,  have 
always  recognized  a  property  right  in  improvements  erected  by 
individuals,  and  liberal  provisions  have  been  made  to  permit  the 
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owners  of  improvements  to  purchase  the  land  upon  which  the  same 
are  located,  or  to  receive  their  equitable  value. 

Art.  17,  Treaty  with  the  Wyandotte,  Sept.  29,  1817,  7  St.  L.  160; 

2  Indian  Laws  and  Treaties,  p.  150. 

Art.  2,  Treaty  with  the  Cherokee,  Feb.  27,  1819,  7  St.  L.  195; 

2  Indian  Laws  and  Treaties,  p.  178. 

Art.  9,  Treaty  with  the  Choctaw,  Oct.  18,  1820,  7  St.  L.  210; 

2  Indian  Laws  and  Treaties,  p.  193. 

Art.  5,  Treaty  with  the  Seneca,  Aug.  8,  1831,  7  St.  L.  351 ;  2 
Indian  Laws  and  Treaties,  p.  329. 

Sec.  22,  Act  of  June  30,  1831,,  24  St.  L.  388;  R.  S.  Sec.  2126; 

1  Indian  Laws  and  Treaties,  p.  15. 

Sec.  3,  Act  of  Feb.  21,  1863,  12  St.  L.  658;  1  Indian  Laws  and 
Treaties,  p.  126. 

Sec.  3,  Act  of  June  1,  1872,  17  St.  L.  213;  1  Indian  Laws  and 
Treaties,  p.  134. 

Sec.  1  Act  of  Mar .  3,  1873,  17  St.  L.  633;  1  Indian  Laws  and 
Treaties,  p.  148. 

Sec.  2,  Act  of  Feb.  8,  1887,  24  St.  L.  388;  1  Indian  Laws  and 
Treaties,  p.  33. 

Sec.  5,  Act  of  Sept.  1,  1888,  25  St.  L.  452;  1  Indian  Laws  and 
Treaties,  p.  295. 

Act  of  March  2,  1889,  25  St.  L.  1013,  C.  422;  1  Indian  Laws  and 
Treaties,  p.  344. 

Sec.  31,  Act  of  May  2,  1890,  26  St.  L.  93;  1  Indian  Laws  and 
Treaties,  p.  50. 

Secs.  2  and  3,  Act  of  Oct.  1,  1890,  26  St.  L.  658;  1  Indian  Laws 
and  Treaties,  p.  376. 

Art.  VI  of  agreement  with  the  Sac  and  Fox  Nation;  Art.  II  of 
agreement  with  Iowa  Tribe  of  Indians,  Act  of  Feb.  13,  1891, 
26  St.  L.  749;  1  Indian  Laws  and  Treaties,  p.  392. 

Art.  IV  of  Sec.  13  and  “Eleventh”  clause  of  Sec.  31,  Act  of  Mar. 
3,  1891,  26  St.  L.  1016;  1  Indian  Laws  and  Treaties,  pp.  416 
and  434. 

Sec.  1+,  Act  of  July  1,  1892,  27  St.  L.  62;  1  Indian  Laws  and 
Treaties,  p.  441. 

Art.  II,  Act  of  Mar.  3,  1893,  27  St.  L.  557 ;  1  Indian  Laws  and 
Treaties,  p.  480. 

Sec.  10,  Act  of  Mar.  3,  1893,  27  St.  L.  633;  1  Indian  Laws  and 
Treaties,  p.  490. 

\Sec.  6,  Act  of  Dec.  21,  1893,  28  St.  L.  22;  1  Indian  Laws  and 
Treaties,  p.  508. 

Secs.  3,  U,  13,  15  and  22,  Act  of  June  28,  1898,  30  St.  L.  495; 

1  Indian  Laws  and  Treaties,  pp.  91,  94,  96  and  99. 

Sec.  29,  Act  of  June  28,  1898,  30  St.  L.  507 ;  1  Indian  Laws  and 
Treaties,  p.  648. 

Under  heading  “Townsites,”  Act  of  June  28,  1898,  30  St.  L.  508; 

1  Indian  Laws  and  Treaties,  p.  650. 

Par.  17  of  Sec.  30,  Act  of  June  28,  1898,  30  St.  L.  509;  1  Indian 
Laws  and  Treaties,  p.  659. 
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Sec.  5,  Act  of  June  6 ,  1900 ,  31  St.  L.  675-6;  1  Indian  Laws  and 
Treaties,  pp.  707  and  708.  (Two  provisions.) 

Art.  Ill,  Sec.  6,  Act  of  June  6, 1900,  31  St.  L.  678;  1  Indian  Laws 
and  Treaties,  p.  710. 

Secs.  6,  15,  17,  19  and  31,  Act  of  Mar.  1,  1901,  31  St.  L.  849-850; 
1  Indian  Laws  and  Treaties,  pp.  717,  718,  720  and  722. 

Secs.  5,  11,  12,  15,  20  and  21,  Act  of  Mar.  1,  1901,  31  St.  L.  861 ; 
1  Indian  Laws  and  Treaties,  pp.  730,  733  and  734. 

Sec.  11,  Act  of  June  30,  1902,  32  St.  L.  500;  1  Indian  Laws  and 
Treaties,  p.  763. 

Sec.  65,  Act  of  July  1 ,  1902,  32  St.  L.  641;  1  Indian  Laws  and 
Treaties,  p.  785. 

Secs.  51,  53  and  56,  Act  of  July  1,  1902,  32  St.  L.  716;  1  Indian 
Laws  and  Treaties,  p.  794. 

Sec.  11,  Act  of  Mar.  3,  1903,  32  St.  L.  1010;  3  Indian  Laws  and 
Treaties,  p.  26. 

Sec.  1,  Act  of  Apr.  21,  1905,  C.  1402,  33  St.  L.  206;  3  Indian 
Laws  and  Treaties,  p.  52. 

Sec.  18,  Act  of  Apr.  21,  1905,  C.  1402,  33  St.  L.  220;  3  Indian 
Laws  and  Treaties,  p.  66. 

Art.  Ill  of  Sec.  1  and  Sec.  5,  Act  of  Apr.  27,  1905,  C.  1624,  33 
St.  L.  359-360;  3  Indian  Laws  and  Treaties,  pp.  94  and  95. 

Sec.  2,  Act  of  Apr.  28,  1905,  C.  1794,  33  St.  L.  544;  3  Indian 
Laws  and  Treaties,  p.  100. 

Act  of  Mar.  3,  1905,  C.  1479,  33  St.  L.  1062-71-72;  3  Indian 
Laws  and  Treaties,  pp.  138,  139,  147  and  149.  (Five  pro¬ 
visions.) 

Sec.  15,  Act  of  Apr.  26,  1906,  34  St.  L.  143;  3  Indian  Laws  and 
Treaties,  p.  175. 

Act  of  June  21,  1906,  C.  3504,  34  St.  L.  335-354-383;  3  Indian 
Laws  and  Treaties,  pp.  202,  222  and  251. 

Sec.  2,  Act  of  June  28,  1906,  34  St.  L.  541;  3  Indian  Laws  and 
Treaties,  p.  254. 

Act  of  Mar.  1,  1907,  C.  2285,  34  St.  L.  1023;  3  Indian  Laws  and 
Treaties,  p.  274. 

Sec.  25,  Act  of  Apr.  5,  1910,  36  St.  L.  287;  3  Indian  Laws  and 
Treaties,  p.  447.  ^ 

Sec.  1,  Act  of  Feb.  19,  1912,  37  St.  L.  68 ;  3  Indian  Laws  and 
Treaties,  p.  514. 

Sec.  18,  Act  of  Aug.  25,  1912,  37  St.  L.  531 ;  3  Indian  Laws  and 
Treaties,  p.  542.  (Two  provisions.) 

Sec.  25,  Act  of  Aug.  1,  1915,  C.  222,  38  St.  L.  608. 

Sec.  22,  Act  of  Mar.  3,  1921,  C.  119,  41  St.  L.  1246. 

Act  of  May  25,  1922,  C.  199,  42  St.  L.  578-579. 

Act  of  June  3,  1925,  C.  239,  43  St.  L.  357. 

Sec.  7,  Act  of  June  5,  1925,  43  St.  L.  377. 

Sec.  15,  Act  of  June  7,  1925,  43  St.  L.  641. 

g.  Congress  has  been  particularly  liberal  toward  missions  and  in¬ 
stitutions  conducting  religious,  educational  and  eleemosynary 
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work  among  the  Indians.  Their  possessory  rights  have  been 
scrupulously  protected;  property  rights  in  their  improvements 
have  been  recognized ;  and  liberal  provisions  have  been  made  to 
permit  them  to  acquire  title  to  land. 

Sec.  15,  Act  of  Mar.  3,  1 891,  setting  aside  Annette  Islands  for 
the  Metlakahtlans. 

Sec.  27,  Tit.  I,  Civil  Code  of  Alaska  of  1900. 

Art.  16,  Treaty  with  the  Wyandotte,  Sept.  29,  1817 ,  7  St.  L.  160; 
2  Indian  Laws  and  Treaties,  p.  150. 

Act  of  Apr.  18,  1875,  C.  Ill,  18  St.  L.  31 ;  1  Indian  Laws  and 
Treaties,  p.  150. 

Act  of  Mar.  3,  1875,  C.  132,  18  St.  L.  425;  1  Indian  Laws  and 
Treaties,  p.  157. 

Sec.  8,  Act  of  May  17,  1885,  C.  53,  23  St.  L.  26. 

Sec.  5,  Act  of  Feb.  8,  1887,  C.  119,  24  St.  L.  388;  1  Indian  Laws 
and  Treaties,  p.  35. 

Sec.  18,  Act  of  Mar.  2,  1889,  C.  405,  25  St.  L.  888;  1  Indian 
Laws  and  Treaties,  p.  336. 

Act  of  Mar.  2,  1889,  C.  422,  25  St.  L.  1013;  1  Indian  Laws  and 
Treaties,  p.  344. 

Sec.  18,  Act  of  May  2,  1890,  C.  182,  26  St.  L.  90;  1  Indian  Laws 
and  Treaties,  p.  47. 

Sec.  1,  Act  of  Oct.  1,  1890,  C.  1271,  26  St.  L.  658;  1  Indian  Laws 
and  Treaties,  p.  376. 

Art.  V,  Act  of  Feb.  13,  1891,  C.  165,  26  St.  L.  749;  1  Indian 
Laws  and  Treaties,  p.  395. 

Art.  II  of  Sec.  8,  Art.  IV  of  Sec.  13,  Art.  II  of  Sec.  26,  Secs.  28 
and  35,  Act  of  Mar.  3,  1891,  C.  543,  26  St.  L.  1016-32-38-43; 
1  Indian  Laws  and  Treaties,  pp.  410,  416,  429,  432,  436. 

Sec.  15,  Act  of  Mar.  3,  1891,  C.  561,  26  St.  L.  1100. 

Sec.  6,  Act  of  July  1,  1892,  C.  140,  27  St.  L.  62;  1  Indian  Laws 
and  Treaties,  p.  442. 

Arts.  II  and  VI,  Act  of  Mar.  3,  1893,  C.  203,  27  St.  L.  557 ;  1  In¬ 
dian  Laws  and  Treaties,  pp.  480,  482. 

Art.  X  of  Sec.  12,  Art.  VI  of  Sec.  15,  Art.  VI  of  Sec.  16,  and 
Art.  VII  of  Sec.  17,  Act  of  Aug.  15,  1895,  C.  290,  28  St.  L. 

$  317-325-330-335;  1  Indian  Laws  and  Treaties,  pp.  526,  535, 

539  and  544. 

Art.  VII,  Act  of  Mar.  2,  1895,  C.  188,  28  St.  L.  897 ;  1  Indian 
Laws  and  Treaties,  p.  562. 

Secs.  11,  29,  and  Par.  28  of  Sec.  30,  Act  of  June  28,  1898,  C.  517, 
30  St.  L.  495-509;  1  Indian  Laws  and  Treaties,  pp.  93,  651, 
660. 

Act  of  July  1,  1898,  C.  542,  30  St.  L.  567 ;  1  Indian  Laws  and 
Treaties,  pp.  663,  664.  (Two  provisions.) 

Sec.  27,  Tit.  I,  Act  of  June  6,  1900,  C.  786,  31  St.  L.  330. 

Art.  Ill,  Act  of  June  6,  1900,  C.  813,  31  St.  L.  677 ;  1  Indian 
Laws  and  Treaties,  p.  709. 

Secs.  26,  53,  55,  56  and  68,  Act  of  Mar.  1,  1901,  C.  675,  31  St.  L. 
850;  1  Indian  Laws  and  Treaties,  pp.  724,  725  and  726. 
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Secs.  20,  21,  and  par.  “c”  to  “i”  inc.  of  Sec.  25,  Act  of  Mar.  1, 
1901,  C.  676,  31  St.  L.  861;  1  Indian  Laws  and  Treaties,  pp. 
734,  735. 

Sec.  26,  Act  of  July  1,  1902,  C.  1362,  32  St.  L.  641;  1  Indian 
Laws  and  Treaties,  p.  775. 

Secs.  25  arid  53,  Act  of  July  1,  1902,  C.  1375,  32  St.  L.  716;  1 
Indian  Laws  and  Treaties,  pp.  790-791  and  795. 

Sec.  12,  Act  of  Apr.  23,  1905,  C.  1495,  33  St.  L.  305;  3  Indian 
Laws  and  Treaties,  p.  81.  (A  substitute  for  Sec.  12  was  en¬ 
acted  in  Sec.  9  of  the  Act  of  Mar .  3,  1905,  C.  1479,  33  St.  L. 
1080-1081;  3  Indian  Laws  and  Treaties,  p.  157.) 

Sec.  7,  Act  of  Mar.  22,  1906,  C.  1126,  34  St.  L.  82 ;  3  Indian  Laws 
and  Treaties,  p.  164. 

Act  of  June  21,  1906,  C.  3504,  34  St.  L.  337-338;  3  Indian  Laws 
and  Treaties,  pp.  204,  205. 

Sec.  2,  Act  of  June  28,  1906,  C.  3572,  34  St.  L.  542;  3  Indian 
Laws  and  Treaties,  p.  255. 

Act  of  June  29,  1906,  C.  3599,  34  St.  L.  611 ;  3  Indian  Laws  and 
Treaties,  p.  260. 

Act  of  Mar.  1,  1907,  C.  2285,  34  St.  L.  1029-32-36;  3  Indian 
Laws  and  Treaties,  pp.  280,  283  and  287. 

Act  of  Apr.  30,  1908,- C.  153,  35  St.  L.  79-88-97-98;  3  Indian 
Laws  and  Treaties,  pp.  327,  336,  345  and  346. 

Act  of  May  19,  1908,  C.  177,  35  St.  L.  166;  3  Indian  Laws  and 
Treaties,  p.  346. 

Secs.  6  and  20  (two  provisions),  Act  of  May  29,  1908,  C.  216,  35 
St.  L.  446,  452 ;  3  Indian  Laws  and  Treaties,  pp.  358,  364 
and  367. 

Sec.  5,  Act  of  May  29,  1908,  C.  217,  35  St.  L.  459;  3  Indian  Laws 
and  Treaties,  p.  372. 

Sec.  1,  Act  of  May  29,  1908,  C.  218,  35  St.  L.  461 ;  3  Indian  Laws 
and  Treaties,  p.  374. 

Sec.  3,  Act  of  May  30,  1908,  C.  237,  35  St.  L.  560;  3  Indian  Laws 
and  Treaties,  p.  379. 

Sec.  5,  Act  of  Mar.  3,  1909,  C.  253,  35  St.  L.  752;  3  Indian  Laws 
and  Treaties,  p.  387. 

Act  of  Mar.  3,  1909,  C.  263,  35  St.  L.  807-809-810-814;  3  Indian 
Laws  and  Treaties,  pp.  414  (two  provisions),  416,  421  (two 
provisions — one  being  of  general  application). 

Sec.  1,  Act  of  May  27,  1910,  C.  257,  36  St.  L.  440;  3  Indian  Laws 
and  Treaties,  p.  456. 

Act  of  May  30,  1910,  C.  260,  36  St.  L.  446;  3  Indian  Laws  and 
Treaties,  p.  459. 

Act  of  June  25,  1910,  C.  400,  36  St.  L.  829;  3  Indian  Laws  and 
Treaties,  p.  475. 

Sec.  5,  Act  of  Mar.  3,  1911,  C.  210,  36  St.  L.  1064;  3  Indian 
Laws  and  Treaties,  p.  493. 

Sec.  2,  Act  of  May  11,  1912,  C.  121,  37  St.  L.  Ill ;  3  Indian  Laws 
and  Treaties,  p.  522. 
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Sec.  18,  Act  of  Aug.  U,  1912,  C.  388,  87  St.  L.  532;  3  Indian 
Laws  and  Treaties,  p.  543. 

Sec.  1,  Act  of  Feb.  U,  1913,  C.  54,  37  St.  L.  675;  3  Indian  Laws 
and  Treaties,  p.  555. 

Sec.  17,  Act  of  Aug.  1,  19U,  C.  222,  38  St.  L.  598. 

Sec.  7,  Act  of  Aug.  31,  1916,  C.  424,  39  St.  L.  672. 

Sec.  5,  Act  of  June  U,  1920,  C.  224,  41  St.  L.  753. 

Sec.  3,  Act  of  Sept.  21,  1922,  C.  367,  42  St.  L.  995.  (Of  general 
application.) 

Sec.  2 ,  Act  of  Jan.  7,  1925 ,  C.  34,  43  St.  L.  727. 

10.  Prior  decisions  of  the  Department  of  the  Interior  indicate  a  policy 
of  regarding  improvements  on  the  public  lands  as  being  privately 

owned. 

Katherine  Milne ,  9  Land  Dec.,  page  529  (opinion  of  Acting  Sec¬ 
retary,  Nov.  2,  1889). 

Vol.  20,  Land  Dec.,  p.  3  (opinion  dated  Jan.  10,  1895). 

Wheeler  v.  Rodgers,  28  Land  Dec.  250  (opinion  by  Secretary 
Hitchcock,  Apr.  4,  1899). 

a.  In  the  last  citation  the  Secretary  said,  in  part,  “A  judgment 
sustaining  his  entry  does  not  determine  any  rights  as  to  the  owner¬ 
ship  or  right  to  the  possession  of  the  improvements.  That  question 
is  with  the  courts,  and  so  far  as  this  department  is  informed,  the 
right  to  remove  his  improvements  is  generally  if  not  always 
awarded  to  the  unsuccessful  litigant. ”  (Boldface  ours.) 

b.  Article  VII,  Section  6  of  the  Rules  and  Reglations  for  Annette 
Islands  Reserve  prescribed  by  Secretary  Lane  January  28,  1915, 
provides,  in  effect,  that  the  improvements  erected  on  the  reserve 
shall  remain  the  private  property  of  the  persons  erecting  them. 
It  is  there  provided  that  if  any  permit  to  occupy  land  be  cancelled 
for  abandonment  or  misdemeanor,  the  person  whose  permit  is  can¬ 
celled  shall  receive  for  improvements  upon  his  allotment  such  com¬ 
pensation  as  may  be  fixed  by  a  two-thirds  vote  of  the  council, 
which  improvements  shall  thereupon  become  the  property  of  An¬ 
nette  Islands  Reserve  with  power  to  transfer  them  to  another 
allottee. 

11.  Cragin’s  opinion  devotes  considerable  discussion  to  the  point  that 
the  United  States  never  consented  to  the  removal  of  the  improvements; 
and  that,  if  it  had,  the  Secretary  had  power  to  revoke  the  same.  How¬ 
ever,  the  licensee  cases  are  based  on  the  owner’s  consent  to  use  the  land, 
from  which  consent  there  is  implied  an  agreement  for  separate  owner¬ 
ship  of  the  land  and  improvements.  The  right  to  remove  when  the 
occupancy  ends  is  but  an  incident  of  the  licensee’s  ownership  of  the  im¬ 
provements;  and  does  not  depend  upon  any  permission  to  remove  given 

by  the  landowner. 

Salley  v.  Robinson,  supra. 

King  v.  Morris,  supra. 


BRIEF  ON  THE  LAW 


49 


12.  But  in  this  case  the  question  as  to  the  right  to  remove  is  imma¬ 
terial,  because  Congress  has  never  revoked  the  license  of  the  Met- 
lakahtlans  (including  Mr.  Duncan)  to  use  and  occupy  the  Islands. 
It  is  even  unnecessary  to  consider  whether  the  Secretary  had  power 
to  revoke  the  license  of  any  individual  Metlakahtlan,  because  Secretary 
Lane  refused  to  accede  to  the  recommendations  of  Bureau  representa¬ 
tives  that  Mr.  Duncan  be  removed  from  the  Islands.  The  case  is  con¬ 
cerned  only  with  the  ownership  of  the  improvements  while  the  license 
to  occupy  remained  in  full  force  and  effect. 


PROPOSITION  SEVEN 

The  Town  of  Metlakahtla  Owns  the  Improvements  which  are  of  a 
Strictly  Public  Nature. 

1.  These  include  the  street  improvements;  the  council  chambers  which 
were  recently  erected;  formerly  the  combined  library,  engine  house  and 
jail;  and  possibly  the  Town  Hall. 

2.  Such  ownership  may  be  based  on  the  doctrine  of  dedication. 

See  Cragin’s  Opinion — Sec.  71b. 

3.  Incorporation  is  unnecessary  to  enable  the  community  to  own  and 
enjoy  property. 

Magill  v.  Brown ,  16  Fed.  Cas.  No.  8952,  at  p.  421. 

4.  So  far  as  the  streets  are  concerned,  title  to  the  rights  of  way  was 
acquired  by  the  community,  in  its  capacity  as  a  part  of  the  public,  by 
virtue  of  Revised  Statutes,  Sec.  2477,  even  prior  to  the  Act  of  1891  cre¬ 
ating  the  Reservation. 

Deadwood  v.  Whittaker ,  12  S.  D.  515,  81  N.  W.  908. 
Montgomery  v.  Somers,  50  Ore.  259,  90  Pac.  674. 

Duffield  v.  Ashurst,  12  Ariz.  360,  100  Pac.  820. 


PROPOSITION  EIGHT 

The  Various  Individual  Metlakahtlans  Are  the  Owners  of  the  Im¬ 
provements  Erected  and  Acquired  by  Them. 

1.  These  include  the  dwellings,  stores,  shops,  light  plant,  picture  show, 
and  other  buildings  acquired  by  the  natives  and  used  for  private  pur¬ 
poses. 


PROPOSITION  NINE. 

William  Duncan  Was  the  Owner  in  His  Own  Right  of  His  Cot¬ 
tage,  Guest  House  and  Industrial  Improvements,  Including  the  Store, 
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Cannery,  Sawmill,  Wharf,  Warehouse,  Carpenter  Shop,  Pipe  Line  and 
Dam,  With  All  Their  Appurtenances. 

1.  See  Cragin’s  Opinion,  Sec.  71b,  to  the  effect  that  this  property  was 
always  treated  as  the  private  property  of  Mr,  Duncan. 

PROPOSITION  TEN 

Mr.  Duncan  Was  Also  the  Owner  of  the  Mission  Buildings,  Subject 
Only  to  the  Qualification  That  It  Was  His  Avowed  Purpose  to  Use  Them 
to  Carry  on  the  Mission. 

1.  In  other  words,  his  legal  ownership  was  subject  only  to  a  voluntary, 
discretionary  trust,  which  Mr.  Duncan  was  entitled  to  perform  in  his 
own  way.  This  he  attempted  to  do  in  his  lifetime  by  his  own  activities, 
and  since  his  death  through  the  provisions  of  his  will. 

See  Cragin’s  Opinion,  Sec.  71a. 

PROPOSITION  ELEVEN 

The  Various  Unincorporated  Societies  and  Associations  of  Met- 
jlakahtlans  Are  Each  the  Owners  of  the  Buildings  Acquired  By  and 
For  Them. 

1.  Incorporation  is  unnecessary  to  enable  an  association  or  a  society 
to  own  and  enjoy  personal  property,  or  to  have  the  beneficial  title  to 
and  enjoy  real  estate. 

Beatty  v.  Kurtz  (27  U.  S.),  2  Pet.  566. 

Green  v.  Cady  (N.  Y.),  9  Wend.  414. 

Magill  v.  Brown,  16  Fed.  Cas.  8952  at  p.  420. 

Trustees  of  M.  E.  Church  v.  Adams,  4  Ore.  76. 

Callsen  v.  Hope  (Alaska),  75  Fed.  758. 

a.  The  only  points  in  this  respect  on  which  there  is  conflict  of 
authority  are  whether  an  unincorporated  society  may  act  as  a 
trustee,  and  whether  it  may  take  and  transmit  title  in  fee  simple  to 
real  estate  without  words  of  inheritance. 

See:  Magill  v.  Brown,  supra. 

Trustees  of  M.  E.  Church  v.  Adams,  supra. 

Baptist  Assn .  v.  Hart’s  Exrs.,  (U.  S.  Sup.)  4  Wheat.  1. 

% 

2.  The  weight  of  authority  holds  that  improvements  on  land  of  an¬ 
other  are  personalty  and  not  real  estate. 

Bronson  on  Fixtures,  p.  178. 

Salley  v.  Robinson,  supra. 

Wells  v.  Banister ,  supra. 

Doty  v.  Gorham ,  supra. 

Winans  v.  Beidler,  supra. 
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3.  Such  societies  would  include  the  Benevolent  Society  and  the  Liter¬ 
ary  and  Musical  Society  (both  of  which  own  halls),  the  Salvation  Army, 
the  Metlakahtla  Christian  Church,  the  Presbyterian  Church,  and  pos¬ 
sibly  others. 


PROPOSITION  TWELVE 

The  Metlakahtla  Christian  Church  Building  Is  Owned  by  the  Mem¬ 
bers  of  the  Metlakahtla  Christian  Church  as  an  Unincorporated  Relig¬ 
ious  Society;  Which  Organization  Is  Entitled  to  the  Exclusive  Use  and 
Control  of  the  Building,  to  Be  Exercised  Through  Its  Regularly  Chosen 
Representatives. 

1.  The  church  is  in  a  different  category  from  the  other  mission 
buildings. 

I 

i 

a.  When  built  it  was  regularly  dedicated  (in  behalf  of  the  various 
contributors  to  the  church  fund,  including  Mr.  Duncan)  for  the 
use  of  the  Metlakahtla  Christian  Church  organization,  as  a  house 
of  worship. 

b.  Mr.  Duncan’s  possession  and  control  during  his  lifetime  was 
in  behalf  of  the  membership  of  the  Metlakahtla  Christian  Church, 
as  founder  of  the  Mission  and  church  organization,  and  as  minister 
and  missionary  pastor  of  the  congregation. 

i 

2.  The  Metlakahtla  Christian  Church  was  and  is  an  independent 
church  organization.  It  has  always  been  considered  separate  and  dis¬ 
tinct  from  the  town  or  community.  From  the  beginning  the  church 
had  its  board  of  elders  to  look  after  religious  activities,  through  and 
under  the  direction  of  Mr.  Duncan;  while  the  town  had  a  council  and 
native  police  for  civil  affairs.  This  was  true  years  ago  when  the  mem¬ 
bership  of  the  two  organizations  may  have  been  identical;  and  has 
been  particularly  true  of  recent  date  because  of  the  division  of  the 
membership,  and  the  organization  of  a  sectarian  church  there  by  one 
of  the  factions. 

3.  “The  method  of  organizing  and  perpetuating  an  unincorporated 
church  is  not  prescribed  by  law.  Any  society  claiming  to  be  a  church, 
and  engaged  in  the  lawful  promotion  or  defense  of  religion,  is  a  church. 
And,  there  being  no  law  requiring,  in  its  formation  or  continued  exist¬ 
ence,  any  connection  with  any  other  society,  civil  or  ecclesiastical,  in¬ 
corporated  or  unincorporated,  it  may  be  formed,  and  it  may  exist,  with¬ 
out  any  such  connection.  On  this  point  there  is  no  constitutional,  statu¬ 
tory,  or  common  law  restriction  of  natural  liberty.  A  religious  society, 
whether  it  is  or  is  not  a  church,  is  not  inevitably  subject,  by  reason  of 
its  religious  character,  to  any  peculiar  disability,  inherent  or  extraneous, 
degrading  it  to  a  dependent,  appurtenant,  or  subordinate  position.  Its 
relations  with  others  are  such  as  it  chooses ;  it  may  choose  none.  A  law¬ 
ful  religious  society  of  any  kind,  a  church  not  excepted,  is  as  capable 


52 


THE  METLAKAHTLA  CASE — A 


as  a  secular  non-religious  society  of  coming  into  and  continuing  in  exist¬ 
ence  independent  of  any  other,  and  an  unincorporated  society  is  as  capable 
of  independent  existence  as  an  incorporated  one/7  (Quotation  from  opinion 
in  Holt  v.  Downs ,  58  N.  H.  170.) 

4.  Even  though  not  incorporated,  the  organization  is  fully  capable 
of  taking  title  to  property,  and  of  controlling  its  use  and  protecting 

its  rights  therein,  through  its  regularly  chosen  agents  or  officers. 

Bean  v.  Christian  Church ,  61  N.  H.  260. 

Magill  v.  Brown ,  16  Fed.  Cas.  at  p.  420. 

Beatty  v.  Kurtz  (27  U.  S.),  2  Pet.  566. 

Trustees  of  M .  E.  Church  v.  Adams,  4  Ore.  76. 

Green  v.  Cady  (N.  Y.),  9  Wend.  414. 

Callsen  v.  Hope  (Alaska),  75  Fed.  758. 

White  v.  Rice,  112  Mich.  403,  70  N.  W.  1024. 

5.  Since  the  division  in  the  membership,  those  members  who  have  re¬ 
mained  faithful  to  the  original  church  organization,  and  as  members 
thereof  are  still  endeavoring  to  carry  on  the  religious  activities  of  the 
church  society  established  by  Mr.  Duncan,  constitute  the  true  Met- 
lakahtla  Christian  Church,  and  as  such  are  the  owners  of  the  church 
property.  Those  who  have  separated  therefrom  and  have  joined  other 
churches,  have  thereby  forfeited  all  their  right  and  interest  in  the 
church  property,  and  are  not  entitled  to  participate  in  controlling  its 

use. 

Christian  Church  vs.  Church  of  Christ,  219  Ill.  503,  76  N.  E.  703. 
Stallings  v.  Finney ,  287  Ill.  145,  122  N.  E.  369. 

Everett  v.  Jennings,  137  Ga.  253,  73  S.  E.  375. 

Latter  Day  Saints  v.  Church  of  Christ,  60  Fed.  Rep.  937. 

Brook  v.  Yadon,  14  Ky.  L.  R.  Abs.  863. 

Huntington  v.  Carpenter  (Conn.),  Kirby  45. 

True  Ref.  Dutch  Church  v.  Iserman,  64  N.  J.  L.  506,  45  Atl.  771. 
Methodist  Church  v.  Wood  (Ohio),  Wright  12. 

Venable  v.  Coffman,  2  W.  Va.  310. 

Ferraria  v.  Vesconcellos,  31  Ill.  25. 

Hale  v.  Everett,  53  N.  Hamp.  9,  16  Am.  Rep.  82. 

Attorney  General  v.  Dublin,  38  N.  Hamp.  459. 

McRoberts  v.  Moudy,  19  Mo.  App.  26. 

6.  Even  a  majority  of  the  old  membership  could  not  divert  the  prop¬ 
erty  of  the  society  to  another  denomination,  or  to  the  support  of  doc¬ 
trines  fundamentally  opposed  to  characteristic  doctrines  of  the  Met- 
lakahtla  Christian  Church  when  the  property  was  acquired. 

Baptist  City  Mission  Society  v.  People’s  Tabernacle  Congrega¬ 
tional  Church  (Colo),  174  Pac.  1118,  8  A.  L.  R.  102. 
Lindstrom  v.  Tell,  131  Minn.  203,  154  N.  W.  969. 

Smith  v.  Pedigo,  145  Ind.  361,  33  N.  E.  777,  44  N.  E.  363. 

Mt.  Zion  Baptist  Church  v.  Whitmore,  83  la.  138,  49  N.  W.  81,  13 
L.  R.  A.  198. 
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Baker  v.  Ducker ,  79  Cal.  365. 

McFadden  v.  Murphy,  149  Mass.  341. 

Case  note  in  8  Am.  Law  Rep.,  p.  113,  citing  numerous  cases. 


PROPOSITION  THIRTEEN 

The  Power  of  the  Secretary  of  the  Interior,  Under  the  Act  of  1891, 
to  Prescribe  Rules  and  Regulations,  Did  Not  Authorize  the  Seizure  of 
Privately  Owned  Property. 

1.  Under  the  Constitution,  Congress  itself  would  not  have  that  power 
and  therefore  could  not  delegate  it  to  the  Secretary. 


PROPOSITION  FOURTEEN 

But  Even  Assuming  That  These  Various  improvements  Had  Be¬ 
come  a  Part  of  the  Land  and  Legally  the  Property  of  the  United  States; 
the  Secretary’s  Power  to  Regulate  Did  Not  Authorize  the  Seizures 
Which  Were  Made. 

t 

1.  Congress  had  set  aside  the  land  for  the  use  of  the  Metlakahtlans, 
including  Mr.  Duncan.  It  was  such  use  and  occupancy  by  the  Metla¬ 
kahtlans,  which  the  Secretary  was  given  power  to  regulate.  The  con¬ 
tinuance  of  that  use  and  occupancy  “until  otherwise  provided  by  law” 
was  clearly  intended  by  the  statute. 

a.  A  power  to  regulate  implies  a  continued  existence  of  the  mat¬ 
ter  to  be  regulated. 

Words  and  Phrases,  citing: 

State  v.  Clark,  54  Mo.  17, 

State  v.  McCann,  72  Tenn.  1  (4  Lea.) 

b.  Power  to  regulate  does  not  confer  power  to  prohibit. 

Miller  v.  Jones,  80  Ala.  89. 

c.  Departmental  regulations  must  be  administrative  in  character, 
must  not  be  unreasonable,  and  must  not  modify  or  subvert  the  stat¬ 
ute,  nor  be  destructive  of  rights  which  Congress  has  conferred. 

U.  S.  v.  Morehead,  243  U.  S.  607,  37  Sup.  Ct.  Rep.  458. 
Williamson  v.  U.  S.,  207  U.  S  425,  at  p.  462. 

Morrill  v.  Jones,  106  U.  S.  466. 

In  re  Aliens,  231  Fed.  335,  340. 

2.  The  seizures  were  made  without  due  process  of  law. 

a.  Mr.  Duncan  was  in  possession  of  the  improvements  under  a 
bona  fide  claim  of  ownership.  Whether  his  title  was  valid  was  a 
judicial  question,  not  an  administrative  one. 
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See:  Mosgrove  v.  Harper,  33  Ore.  252,  54  Pac.  187, 

Walker  v.  McLoud,  204  U.  S.  302,  27  S.  Ct.  293. 

b.  The  departmental  decision,  relative  to  the  ownership  of  the 
improvements,  was  made  ex  parte,  without  notice,  and  without  any 
opportunity  for  a  hearing.  The  fundamental  requirement  for  due 
process  of  law  is  an  opportunity  for  a  hearing  and  defense. 

Ballard  v.  Hunter,  204  U.  S.  241,  27  S.  Ct.  261, 

Dartmouth  College  Case,  (U.  S.  Sup.)  4  Wheat.  518. 

c.  As  an  illustration  of  due  process  of  law,  and  in  contrast  with 
the  Metlakahtla  case,  see  the  case  of  Henkel  v.  The  United  States, 
237  U.  S.  43;  35  S.  Ct.  536,  decided  April  5,  1915,  just  prior  to 
the  departmental  decision  in  this  case.  There  the  Indians’  claim 
to  the  land  was  wholly  invalid,  and  besides  they  had  been  paid 
$7,500  for  their  improvements;  but  it  was  not  considered  necessary 
to  use  strong-arm  methods,  nor  beneath  the  dignity  of  the  Govern¬ 
ment  to  proceed  in  court. 

3.  The  action  of  the  Department  of  the  Interior  and  the  Bureau  of 
Education,  in  seizing  the  property  of  Mr.  Duncan  and  the  Metlakahtla 
Christian  Mission,  was  in  direct  violation  of  Sec.  27,  Tit.  I,  Civil  Code  of 
Alaska  of  1900,  which  provided  that: 

“The  Indians  or  persons  conducting  schools  or  missions  in  the 
district  shall  not  be  disturbed  in  the  possession  of  any  lands  now 
actually  in  their  use  or  occupation,  *  *  *  .” 
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PART  IV 

ARGUMENT  AND  CONCLUSION 

Cragin  opinion  accepted  without  question  as  basis  of  Government’s 
policy. — The  opinion  of  Mr.  Cragin,  prepared  for  the  Secretary  of  the 
Interior,  held  that  neither  Mr.  Duncan  nor  the  native  Metlakahtlans 
acquired  any  right  in  the  land  by  their  settlement  upon  Annette  Island; 
that  they  acquired  no  right  in  the  land  under  the  provisions  of  the  Act 
of  March  3,  1891;  and  that  by  a  literal  application  of  a  maxim  of  the 
common  law,  to  the  effect  that  whatever  was  attached  to  land  became 
a  part  of  the  land  and  the  property  of  the  landowner,  all  the  improve¬ 
ments  erected  by  Mr.  Duncan  and  the  native  Metlakahtlans  had  become 
the  property  of  the  United  States.  Notwithstanding  the  circumstances 
under  which  the  opinion  was  prepared  and  notwithstanding  that  the 
conclusions  were  a  distinct  departure  from  the  historic  policy  and 
attitude  of  the  Government  of  the  United  States  toward  settlers,  and 
particularly  toward  missions  and  missionary  activities  among  the  native 
races,  the  Cragin  opinion  seems  to  have  been  accepted  without  any 
question  as  to  its  correctness,  and  has  since  formed  the  basis  of  the 
Government’s  policy  with  respect  to  property  rights  on  Annette  Islands 
Reserve. 

This  brief  based  on  citations  to  authorities. — In  Part  III  hereof  an 
attempt  has  been  made  to  set  forth,  in  the  form  of  a  brief,  the  correct 
legal  propositions  applicable  to  the  case.  In  contrast  to  Mr.  Cragin’s 
opinion,  the  effort  has  been,  so  far  as  possible,  to  support  each  proposi¬ 
tion  and  point  with  citations  to  judicial  decisions,  and  to  legislative 
acts,  as  well  as  to  prior  decisions  of  the  Department  of  the  Interior. 
A  number  of  the  points  are  set  forth  for  the  sake  of  completeness  and 
not  because  they  involve  any  conflict  with  Mr.  Cragin’s  opinion.  In 
addition,  it  has  been  necessary,  because  of  situations  which  have  arisen 
since  1915,  to  deal  with  questions  not  touched  upon  in  the  Cragin  opin¬ 
ion.  In  those  cases  also  it  has  been  the  effort  to  support  the  questions 
discussed  with  citations  to  decisions  of  the  courts. 

Study  of  authorities  necessary  to  adequate  consideration. — -A 
detailed  analysis  and  discussion  of  all  the  points  and  all  the  authorities 
will  not  be  attempted.  It  is  believed,  however,  that  a  careful  and 
adequate  consideration  of'the  legal  questions  herein  discussed  is  impos¬ 
sible  without  a  study  of  the  various  authorities  cited  in  Part  III;  espe¬ 
cially  those  cited  under  the  points  which  are  opposed  to  the  conclusions 
of  the  Cragin  opinion.  The  authorities  have  been  very  carefully  selected 
after  extensive  research,  in  the  confident  belief  that  they  fully  support 
the  various  propositions  and  points  under  which  they  are  cited.  It  is 
therefore  suggested  and  urged  that  so  far  as  possible  all  the  authorities 
cited  be  referred  to  and  studied  in  connection  with  a  consideration  of 
the  brief  itself.  It  is  submitted  that  such  a  study  of  the  case  will  lead 
inevitably  to  the  conclusion  that  the  Cragin  opinion  is  fundamentally 
unsound. 

Points  of  difference  with  Cragin  opinion. — The  principal  conclusion 

in  the  Cragin  opinion  with  which  we  take  issue  is  the  holding  that  the 
improvements  erected  by  the  Metlakahtlans  on  Annette  Islands  Reserve 
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became,  by  virtue  of  their  annexation  to  the  soil,  the  property  of  the 
United  States. 

We  also  take  issue  with  the  other  conclusions  but  our  difference 
in  that  respect  is  not  so  pronounced.  It  must  be  conceded  that  the 
ultimate  fee  simple  title  to  the  land  on  Annette  Islands  is  still  in  the 
United  States.  The  right  of  the  Metlakahtlans  to  the  land  on  Annette 
Islands  is  technically  that  of  occupancy  only,  “until  otherwise  provided 
by  law;”  and  under  strict  rules  of  law  mere  settlers  upon  public  lands 
cannot  acquire  by  prescription  any  legal  rights  in  the  land  itself  as 
against  the  United  States. 

Rights  in  the  land.— “Squatter’s  rights.” — But  practically  speak¬ 
ing,  it  has  never  been  the  policy  either  of  Congress  or  of  the  executive 
branch  of  the  United  States  Government  to  ignore  “squatter’s  rights” 
on  the  public  domain.  And  particularly  is  this  true  in  the  Territory 
of  Alaska  where  thousands  of  persons  settled  and  established  their 
homes  on  the  public  domain  without  any  act  of  Congress  making  pro¬ 
vision  for  acquiring  public  lands  in  the  territory.  Their  claims  arising 
out  of  such  settlement  have  not  been  ignored,  but  have  been  fully  pre¬ 
served  in  subsequent  legislation  extending  the  land  laws  to  the  territory. 

In  1887  Mr.  Duncan  was  given  every  assurance  that  in  removing 
to  Annette  Islands  he  and  the  native  members  of  the  Mission  would 
acquire  “squatter’s  rights”  in  the  land;  and  that  such  “squatter’s 
rights”  would  constitute  the  best  title  then  possible  to  obtain,  would 
amply  protect  them  against  intrusion,  and  would  be  fully  recognized 
by  Congress  when  legislation  should  be  enacted  extending  the  land 
laws  to  the  Territory  of  Alaska.  Such  assurances  were  given  by  respon¬ 
sible  officers  of  the  Government,  including  the  Attorney  General  and 
the  Secretary  of  the  Interior.  In  addition  the  matter  was  fully  can¬ 
vassed  and  discussed  in  the  Committee  which  had  been  formed  to  assist 
in  presenting  the  case  and  which  included  in  its  membership  two  justices 
of  the  Supreme  Court,  Senator  Dawes,  the  great  authority  on  Indian 
affairs,  and  others  of  eminent  legal  ability;  and  the  same  assurances 
were  endorsed  and  confirmed  in  every  respect. 

With  every  confidence  that  these  assurances  represented  the  real 
attitude  of  the  Government  of  the  United  States,  and  that  their  rights 
to  their  new  homes  would  be  recognized  and  protected,  the  Metla¬ 
kahtlans  settled  upon  Annette  Island  and  had  resided  there  for  four 
years  before  Congress  passed  the  Act  of  18.91;  and  they  had  already 
established  their  homes  and  their  industries,  had  built  up  a  thriving 
village  community  and  had  carried  out  the  instructions  given  to  Mr. 
Duncan  by  the  Secretary  of  the  Interior  and  the  Attorney  General  with 
respect  to  filing  of  record  their  formal  claims  to  the  land.  They  had 
acquired  “squatter’s  rights”  in  the  land  as  effectually  as  it  was  possible 
for  any  settler  to  acquire,  and  in  accordance  with  the  time-honored 
policy  of  the  Government  were  entitled  to  expect  every  consideration 
at  the  hands  of  Congress. 

Metlakahtlans  not  trespassers. — The  Metlakahtlans  did  not  go  to 
Annette  Island  as  trespassers.  In  the  words  of  the  Supreme  Court  of 
the  United  States,  ( Alaska  Pacific  Fisheries  Case ,  248  U.  S.  78,  39 

Sup.  Ct.  40)  : 
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“The  emigration  and  settlement  were  not  only  acquiesced  in 
but  encouraged  by  executive  and  administrative  officers  of  the 
United  States,  and  subsequently  were  sanctioned  by  Congress 
through  the  enactment  of  section  15  of  the  Act  of  March  3,  1891. ” 

The  retention  of  the  power  of  ultimate  disposal  over  the  land  is  no 
indication  that  Congress  intended  at  the  time  of  the  enactment  of  the 
law  eventually  to  take  away  from  the  Metlakahtlans  the  right  of  use 
and  occupancy  then  granted  to  them.  Rather  is  it  more  reasonable  to 
suppose  that  Congress  intended  the  Act  of  1891  as  only  the  first  step 
in  perfecting  the  claims  of  the  Metlakahtlans  filed  with  the  recording 
officers  at  the  time  of  their  settlement  in  1887.  “Property  is  the  right 
of  any  person  to  possess,  use  and  dispose  of  a  thing.”  By  the  Act  of 
1891,  Congress  provided  that  the  Metlakahtlans  should  have  the  exclu¬ 
sive  right  to  possess  and  use  the  land,  but  retained  the  ultimate  right 
of  disposal  until  such  time  as  it  should  seem  desirable  because  of  the 
further  advancement  of  the  natives  that  they  be  given  title  to  the  land. 

Rights  of  occupancy  confirmed  by  Congress. — For  all  practical 
purposes  it  is  incorrect  to  state  that  under  the  common  law  and  under 
the  Act  of  March  3,  1891,  the  Metlakahtlans  acquired  no  right  in  the 
land.  They  acquired  rights  of  occupancy,  and  those  rights  of  occupancy 
were  sanctioned  by  an  act  of  Congress,  which  has  the  force  of  law; 
and  their  rights  in  this  respect  can  be  terminated  only  when  Congress, 
departing  from  its  historic  policy,  shall  pass  another  law  for  that 
purpose. 

It  has  been  the  uniform  policy  of  the  Government,  and  particularly 
of  the  Department  of  the  Interior  and  Bureau  of  Indian  Affairs,  to 
regard  the  Indian’s  right  of  occupancy  as  the  equivalent  of  a  property 
right  in  the  land,  and  this  has  been  true  whether  reservations  be  estab¬ 
lished  by  Act  of  Congress  or  by  Executive  Order.  (See  Section  592  of 
the  Regulations  of  the  Indian  Office,  effective  April  1,  1904.) 

Rights  under  Sec.  27,  Tit.  I,  Civil  Code  of  Alaska. — Mr.  Cragin, 
in  preparing  his  opinion,  entirely  overlooked  Sec.  27,  Tit.  I  of  the  Civil 
Code  of  Alaska  of  1900.  This  provided  in  part  that, — 

“The  Indians  or  persons  conducting  schools  or  missions  in  the 
district  shall  not  be  disturbed  in  the  possession  of  any  lands  now 
actually  in  their  use  or  occupation.” 

No  language  could  be  more  apt  in  order  to  apply  to  the  Metlakahtla 
Indians  and  to  Mr.  Duncan.  Somewhat  similar  language  was  used  in 
the  Organic  Act  of  1884,  which  came  before  the  Alaska  District  Court 
for  consideration  in  the  case  of  Young  v.  Goldsteen,  97  Fed.  303;  and 
in  that  connection  the  court  said,  in  part: 

“In  our  opinion,  the  language  used  is  susceptible  of  but  one 
construction;  i.  e.,  that  Congress  guaranteed  to  all  persons  in  pos¬ 
session  of  lands  in  Alaska  at  that  date  the  right  ultimately  to 
acquire  a  perfect  title  to  the  same.  If  anything  less  was  intended, 
then  the  act  is  wholly  meaningless.  If  Congress  meant  only  to 
guaranty  to  them  undisturbed  possession  for  the  time  being, 
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reserving  the  right  to  ultimately  pass  such  laws  as  would  confiscate 
the  property  to  the  Government,  or  give  it  to  another,  then  the 

act  is  worse  than  a  mockery.  *  *  *  It  is  not  too  broad  a  con¬ 

struction  of  the  language  used  to  apply  it  to  those  who,  in  good 
faith,  were  the  first  to  take  up,  occupy,  and  improve  the  public 
lands  since  that  date.  With  the  absolute  guaranty  of  protection 
to  those  in  possession  of  lands  prior  to  May  17,  1884,  and  with 
the  laws  relating  to  mineral  lands  only  having  been  extended  to 
Alaska,  all  persons  had  a  right  to  expect  protection  from  Congress 
if  they  were  the  first  in  point  of  time  to  go  upon  the  public  domain, 
and  occupy  and  improve  the  same,  even  though  they  went  there 
after  May  17,  1884. 1 ” 

j 

Therefore  the  Metlakahtlans  did  have  substantial  rights  in  the 
land.  By  their  settlement  in  1887  they  acquired  “a  right  to  expect 
protection  from  Congress;”  by  the  Act  of  1891  they  were  given  the 
exclusive  right  to  use  and  occupy  the  Islands;  and  by  the  Act  of  1900 
they  were  guaranteed  by  Congress  “the  right  ultimately  to  acquire 
a  perfect  title  to  the  same.” 

Mr.  Duncan  principal  beneficiary  of  the  Act  of  Congress.- — Mr. 
Duncan  was  one  of  the  Metlakahtlans,  and  more.  By  the  settlement 
in  Alaska  and  by  the  Acts  of  1891  and  1900  he  acquired  the  same 
property  rights  as  the  native  Metlakahtlans.  But  he  was  the  leader 
of  the  Metlakahtlans  and  the  missionary  in  charge  of  the  Mission.  In 
1887  the  head  of  the  Indian  Bureau  was  called  into  conference  with 
the  Secretary  of  the  Interior  when  consideration  was  being  given  to  the 
removal  to  Alaska.  He  at  once  expressed  enthusiastic  approval  of 
Mr.  Duncan's  going  to  Alaska  and  indicated  that  Mr.  Duncan’s  work 
was  well  and  favorably  known  on  the  Pacific  Coast,  but  he  added  that 
the  Bureau  did  not  want  any  more  Indians  as  it  already  had  enough 
Indian  problems.  However,  on  becoming  more  fully  informed  as  to 
the  advancement  of  the  Metlakahtlan  Indians  he  withdrew  his  objec¬ 
tions,  and  heartily  endorsed  the  migration  of  the  Indians  as  well.  When 
the  matter  was  considered  in  Congress  it  was  Mr.  Duncan’s  wonderful 
and  most  successful  missionary  activities  among  the  Metlakahtlans 
which  caused  Senators  and  Representatives  to  lend  their  enthusiastic 
support  and  approval  to  the  passage  of  the  legislation.  Rather  than 
being  on  the  Island  “by  sufferance”  as  has  been  claimed,  and  rather 
than  being  entitled  to  the  benefits  of  the  Act  of  1891  by  mere  impli¬ 
cation  as  the  Cragin  opinion  indicates,  Mr.  Duncan  and  his  Mission 
constituted  the  principal  and  primary  object  of  the  friendly  and  solici¬ 
tous  attitude  of  the  Government  officials  and  the  principal  beneficiary 
of  the  legislation  by  Congress. 

Fundamental  error  of  Cragin  ©pinion  is  holding  that  ownership  of 
improvements  followed  fee  simple  title  to  land. — As  indicated  above, 
the  fundamental  error  of  the  Cragin  opinion  is  the  holding  that  the 
title  to  the  improvements  on  the  land  followed  the  fee  simple  title  to 
the  land  itself.  In  reaching  this  conclusion,  Mr.  Cragin  started  with 
the  well  known  maxim  of  the  common  law  to  the  effect  that  whatever 
is  attached  to  the  land  belongs  to  the  owner  of  the  land.  His  opinion 
consists  merely  of  the  literal  application  of  this  maxim  to  the  facts  of 
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the  Metlakahtla  case.  He  wholly  ignores  the  well  recognized  excep¬ 
tions  to  this  maxim,  or  brushes  them  aside  with  inadequate  consid¬ 
eration.  The  opinion  seems  to  look  upon  the  maxim  or  so-called  general 
rule  as  itself  constituting  the  common  law,  and  to  regard  the  exceptions 
as  rules  derogatory  thereof  and  to  be  strictly  construed. 

Exceptions  to  common  law  rule. — As  a  matter  of  fact,  the  so-called 
general  rule  is  of  no  greater  import  than  the  exceptions.  It  would  be 
more  proper  to  call  the  general  rule  merely  a  rebuttable  presumption 
which  is  to  be  given  effect  in  the  absence  of  facts  and  circumstances 
requiring  the  application  of  a  different  rule.  Such  different  rules  are 
of  equal  validity  with  the  general  presumption,  and  some  of  them  are 
as  old  as  the  general  presumption  itself.  As  civilization  has  progressed, 
it  has  been  the  tendency  to  extend  the  application  of  the  exceptions, 
and  thus  has  grown  up  what  is  known  as  the  law  of  fixtures. 

One  of  the  exceptions  relates  to  trade  fixtures,  and  on  this  subject 
the  leading  case  is  Van  Ness  v.  Pacard,  2  Peters  (U.  S.  Sup.)  137.  In 
passing,  it  may  be  observed  that  practically  all  of  the  improvements 
seized  from  Mr.  Duncan  in  1915  were  of  the  class  known  as  trade 
fixtures.  The  cannery,  the  water  system,  the  sawmill,  the  store  build¬ 
ing  and  the  wharf  were  all  erected  for  the  purpose  of  carrying  on  trade. 
In  Van  Ness  v.  Pacard  the  court  said,  in  part: 

“The  general  rule  of  the  common  law  certainly  is,  that  what¬ 
ever  is  once  annexed  to  the  freehold,  becomes  part  of  it,  and  cannot 
afterwards  be  removed,  except  by  him  who  is  entitled  to  the 
inheritance.  The  rule,  however,  never  was,  at  least,  so  far  back 
as  we  can  trace  it  in  the  books,  inflexible,  and  without  exceptions. 
*  *  *  an  exception  of  a  much  broader  cast,  and  whose  origin 

may  be  traced  almost  as  high  as  the  rule  itself,  is  of  fixtures  erected 
for  the  purposes  of  trade.  Upon  principles  of  public  policy,  and 
to  encourage  trade  and  manufactures,  fixtures  which  were  erected 
to  carry  on  such  business  were  allowed  to  be  removed  by  the  ten¬ 
ant,  during  his  term,  and  were  deemed  personalty  for  many  other 
purposes.” 

In  discussing  the  rule  in  England  that  agricultural  fixtures  became 
realty  the  court  said : 

“The  common  law  of  England  is  not  to  be  taken,  in  all  respects, 
to  be  that  of  America.  Our  ancestors  brought  with  them  its  gen¬ 
eral  principles,  and  claimed  it  as  their  birthright;  but  they  brought 
with  them  and  adopted,  only  that  portion  which  was  applicable  to 
their  situation.  There  could  be  little  or  no  reason  for  doubting, 
that  the  general  doctrine  as  to  things  annexed  to  the  freehold,  so 
far  as  it  respects  heirs  and  executors,  was  adopted  by  them.  The 
question  could  arise  only  between  different  claimants  under  the 
same  ancestor,  and  no  general  policy  could  be  subserved,  by  with¬ 
drawing  from  the  heir  those  things,  which  his  ancestor  had  chosen 
to  leave  annexed  to  the  inheritance.  But  between  landlord  and 
tenant,  it  is  not  so  clear,  that  the  rigid  rule  of  the  common  law,  at 
least,  as  it  is  expounded  in  3  East  38,  was  so  applicable  to  their 
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situation,  as  to  give  rise  to  necessary  presumption  in  its  favor.  The 
country  was  a  wilderness,  and  the  universal  policy  was,  to  procure 
its  cultivation  and  improvement.  The  owner  of  the  soil,  as  well  as 
the  public,  had  every  motive  to  encourage  the  tenant  to  devote 
himself  to  agriculture,  and  to  favor  any  erections  which  should  aid 
this  result;  yet,  in  the  comparative  poverty  of  the  country,  what 
tenant  could  afford  to  erect  fixtures  of  much  expense  or  value,  if 
he  was  to  lose  his  whole  interest  therein,  by  the  very  act  of  erec¬ 
tion?  His  cabin  or  log-hut,  however  necessary  for  any  improve¬ 
ment  of  the  soil,  would  cease  to  be  his,  the  moment  it  was  finished.” 

Strict  common  law  rule  inapplicable. — This  view  of  the  Supreme 
Court  is  especially  applicable  to  the  situation  in  Alaska.  The  country 
was  not  only  a  wilderness,  of  which  the  public  had  every  motive  to 
encourage  the  development,  but  the  “owner  of  the  soil”  was  the  United 
States  itself,  for  almost  the  entire  territory.  It  was  to  the  interest  of 
the  United  States  to  encourage  the  development  of  the  country  and  to 
encourage  the  migration  of  civilized  people  to  that  country.  That  this 
was  realized  by  the  Government  at  that  time  appears  from  the  report 
of  the  Secretary  of  the  Interior  to  the  President,  which  was  submitted 
to  Congress,  and  wherein  the  Secretary  congratulated  the  United  States 
on  acquiring  such  a  community  as  the  Metlakahtlans,  in  the  following 
words : 


“The  addition  of  such  a  community  to  the  population  of  Alaska 
should  be  a  subject  of  satisfaction  for  reasons  to©  obvious  to 
mention.” 

It  certainly  could  serve  no  public  policy  of  the  Territory  of  Alaska 
to  adopt  a  rule  that  all  improvements  made  by  settlers  on  the  public 
lands  should,  by  virtue  of  such  erection,  become  the  property  of  the 
United  States.  Such  a  rule  was  not  applicable  to  the  situation  of  the 
pioneers  who  settled  in  Alaska.  Even  if  the  rule  became  a  part  of  the 
common  law  of  Alaska,  when  applied  to  private  land  as  “between  dif¬ 
ferent  claimants  under  the  same  ancestor,”  the  fact  was  that  there 
was  practically  no  private  land  in  Alaska  at  the  time  the  Territory  was 
settled ;  and  it  is  clear,  from  a  consideration  of  the  Alaskan  cases,  that 
the  so-called  general  rule  of  the  common  law  was  not  applied  by  the 
people  of  Alaska  to  erections  on  the  public  lands. 

Basis  of  exceptions  to  common  law  rule. — Perhaps  the  case  most 
frequently  cited  in  the  United  States,  in  support  of  the  application  of 
the  general  common  law  maxim,  is  Kinkead  v.  United  States,  150  U.  S. 
483;  14  Sup.  Ct.  172;  but  in  that  case  the  reference  to  the  maxim  is  a 
quotation  from  the  case  of  Madigan  v.  McCarthy,  108  Mass.,  376,  as 
follows: 


“If  one  erects  a  permanent  building,  like  a  dwelling  house, 
upon  the  land  of  another  voluntarily  and  without  any  contract  with 
the  owner,  it  becomes  a  part  of  the  realty,  and  belongs  to  the  owner 
of  the  soil.” 
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However,  upon  referring  to  the  Massachusetts  case  itself  it  will  be 
found  that  it  contains  an  additional  sentence  as  follows: 

“There  is  an  exception  to  this  general  rule,  where  there  is  a 
contract,  express,  or  implied,  with  the  owner,  that  the  building 
shall  not  become  a  part  of  the  realty,  but  shall  remain  personal 
property.” 

citing  Sudbury  v.  Jones ,  8  Cush.  184,  and  Howard  v.  Fessenden,  14 

Allen,  124. 

The  case  of  Sudbury  v.  Jones  explains  the  exception  referred  to 
in  the  Madigan  case  to  the  effect  that  the  agreement  that  the  building 
shall  not  become  a  part  of  the  realty  includes  not  only  express  agree¬ 
ments  between  the  parties, 

“but  also  that  large  class  of  cases  which  arise  between  landlord 
and  tenant,  in  which  by  agreement,  either  express  or  implied  from 
usage  or  otherwise,  the  tenant  is  allowed  to  retain  as  his  own  prop¬ 
erty,  if  seasonably  removed,  fixtures  erected  by  him  for  purposes 
of  trade,  ornament  or  ordinary  use,  upon  leasehold  premises  dur¬ 
ing  his  tenancy.” 

Exception  relating  to  licensees.-  The  case  of  Howard  v.  Fessenden, 
cited  in  the  Madigan  case,  involved  the  title  to  a  dwelling  house  erected 
by  a  permissive  occupant  of  land  with  the  consent  of  the  owner.  The 
opinion  of  the  court,  in  discussing  what  will  amount  to  an  implied  agree¬ 
ment  for  separate  ownership  of  the  land  and  the  building,  states  among 
other  things: 

“That  an  agreement  for  the  right  of  removal,  or  that  the  build¬ 
ings  shall  remain  as  the  personal  property  of  him  who  erects  them, 
may  be  implied  from  the  fact  that  they  were  erected  by  permission 

from  the  owner  of  the  land,  seems  to  be  held  in’  Wells  v.  Banister, 
4  Mass.,  514 ;  Doty  v.  Gorham,  5  Pick.,  487 ;  Hinckley  v.  Baxter,  13 
Allen,  139;  and  Curtis  v.  Riddle,  7  Allen,  185.  Such  is  the  settled 

doctrine  in  the  State  of  Maine.” 

The  case  of  Wells  v.  Banister  holds  that  where  a  son  builds  a  dwell¬ 
ing  on  his  father’s  land,  as  a  mere  licensee,  and  with  the  expectation 
that  he  would  acquire  the  land  on  his  father’s  death,  the  building 
remained  personal  property  and  belonged  to  the  son.  The  case  of  Doty 
v.  Gotham  holds  that  a  shop  erected  by  permission  of  the  owner  of  the 
land,  remains  personalty  and  may  be  sold  on  execution  against  the 
builder  of  the  shop.  Curtis  v.  Riddle  holds  that  the  consent  of  the  owner 
may  be  by  parol.  In  the  case  of  Hinckley  v.  Baxter,  the  building  was 
erected  by  consent  of  the  owner  of  the  land,  “but  without  any  agree¬ 
ment  or  understanding  as  to  its  removal.”  It  was  held,  nevertheless, 
that  the  building  was  personalty  and  on  refusal  of  the  owner  of  the  land 
to  permit  its  removal  by  the  purchaser  at  execution  sale,  an  action  in 
trover  would  lie  as  for  conversion  of  the  building. 

The  Maine  case  of  Osgood  v.  Howard ,  6  Greenl.  452,  is  of  interest 
in  this  connection.  A  son  built  a  house  on  his  father’s  land  with  the 
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latter’s  permission.  The  son  died  and  the  plaintiff  purchased  the  house 
from  the  son’s  administrator.  On  refusal  by  the  father  (the  landowner) 
to  permit  the  plaintiff  to  remove  the  building,  an  action  of  trover  was 
brought  as  for  conversion  of  personal  property.  It  was  held  that  the 
plaintiff  was  entitled  to  recover  because  the  house  remained  personal 
property  of  the  son,  by  reason  of  the  permission  of  the  owner  of  the 
land  for  its  erection.  The  court  said: 

“It  is  not  denied  that  if  one  erects  a  building  on  the  land  of 
another  wrongfully,  the  building  immediately  becomes  attached  to 
the  freehold,  and  the  property  of  the  owner  of  the  land;  but  the 
case  is  different  in  respect  to  erections  which  are  sanctioned  by 
the  relation  between  landlord  and  tenant;  and  for  reasons  still 
stronger,  when  buildings  are  erected  by  one  man  on  the  land  of  an¬ 
other,  under  his  express  license  and  agreement,  as  was  the  fact 
in  the  instance  before  us.  *  *  *  Should  we  decide  this  cause 

in  opposition  to  the  above  mentioned  principle  and  practice,  we 
should  open  a  door  to  innumerable  frauds,  which  might  be  effec¬ 
tually  committed  with  inpunity.” 

In  view  of  the  fact  that  among  the  improvements  seized  from  Mr. 
Duncan  was  his  pipeline  system,  another  Maine  case  is  particularly 
in  point,  namely  Salley  v.  Robinson,  96  Maine,  474;  52  Atl.,  930;  90 
Am.  St.  Rep.,  410.  In  that  case  the  plaintiff’s  grantor  and  the  de¬ 
fendant  owned  adjoining  land.  The  defendant  gave  parol  permis¬ 
sion  to  the  plaintiff’s  grantor  to  construct  a  water  works  on  and  across 
defendant’s  land,  the  same  to  be  used  for  domestic  purposes,  and  in¬ 
cluding  a  dam,  a  hydraulic  ram,  a  building  erected  over  the  ram,  and 
an  underground  iron  pipe.  After  the  plaintiff  had  purchased  the 
adjoining  property,  the  defendant,  claiming  the  right  to  revoke  the 
permission  theretofore  given,  broke  the  pipe  and  appropriated  the 
water  works  plant  to  his  own  use.  The  plaintiff  brought  suit  for  dam¬ 
ages  for  conversion  of  the  property  and  it  was  held  he  was  entitled 
to  recover. 

“A  structure  placed  upon  land  of  another  to  be  used  by  the 
builder  during  the  pleasure  of  the  owner  of  the  land,  the  owner¬ 
ship  of  the  structure  by  the  builder  and  his  right  to  remove  it  when 
the  land  owner  revokes  his  license,  is  recognized  and  implied.  The 
principle  is  the  same  if,  as  in  this  case,  a  part  of  the  plant  is  under 
ground.  Such  plant  does  not  become  a  part  of  the  realty,  as  a 
fixture,  unless  after  reasonable  notice  to  remove  it,  it  is  suffered  to 
remain;  in  which  case  it  may  be  treated  as  abandoned  by  the 
owner.” 

The  case  of  King  v.  Morris,  74  N.  J.  L.  810,  holds  that  where  a 
person  places  a  factory  building  upon  the  land  of  another,  with  the 
landowner’s  permission,  hut  with  no  agreement  respecting  the  subse¬ 
quent  ownership  of  the  factory,  the  presumption  is  that  the  building 
remains  the  property  of  the  person  erecting  it,  and  is  removable  by 
him. 
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Agreement  for  separate  ownership  of  improvements  implied  from 
landowner’s  consent  to  use  land. — Other  cases  cited  in  Part  III  show 
that  this  exception  is  applied  generally  in  the  United  States,  but  the 
above  mentioned  cases  are  referred  to  in  detail  in  order  to  show  the 
reasons  underlying  its  adoption  by  the  courts.  It  appears  that  there  is 
always  an  exception  to  the  common  law  maxim  where  the  circum¬ 
stances  are  such  as  to  raise  the  presumption  of  an  agreement,  either 
express  or  implied,  between  the  parties  for  separate  ownership  of  the 
land  and  the  improvements.  Such  an  agreement  is  implied  from  the 
relationship  of  landlord  and  tenant  as  to  trade  fixtures  erected  for  the 
purpose  of  the  tenancy;  and  “for  reasons  still  stronger”  an  agreement 
for  separate  ownership  is  implied  when  improvements  are  erected  by 
one  person  on  the  land  of  another  with  the  latter’s  consent  and  per¬ 
mission.  There  need  be  no  actual  understanding  of  any  kind  between 
the  parties  as  to  the  subsequent  ownership  of  the  improvements,  but 
the  agreement  for  separate  ownership  is  implied  from  the  mere  fact 
that  the  land  is  being  used  with  the  landowner  s  permission  and  con¬ 
sent.  :|  !  f-  |f 

Errors  in  Cragin  argument  relative  to  agreement  for  removal. — In 
Mr.  Cragin’s  opinion  he  devotes  considerable  space  to  the  argument 
that  there  was  never  any  agreement  on  the  part  of  the  United  States 
that  the  improvements  should  be  removed,  and  that  even  if  there  had 
been  such  a  contract,  it  could  be  revoked  at  any  time  by  the  Secretary 
of  the  Interior.  There  is  a  three-fold  error  in  this  argument. 

In  the  first  place  the  cases  establish  that  the  agreement  to  be  im¬ 
plied  is  an  agreement  for  separate  ownership  as  between  the  land  and 
the  improvements.  The  right  of  removal  does  not  depend  upon  consent 
to  remove,  but  is  an  incident  of  the  ownership  of  the  improvements. 
The  cases  hold,  not  that  the  erection  becomes  a  part  of  the  land  subject 
to  a  license  to  remove,  but  that  the  improvement  from  the  time  of  its 
erection  and  continuously  until  such  time  as  it  is  abandoned  remains 
the  individual  personal  property  of  the  builder.  If  the  land  owner 
interferes  with  the  property  or  refuses  to  permit  it  to  be  removed,  the 
remedy  is  not  a  mere  action  for  breach  of  contract  to  permit  removal, 
but  an  action  in  tort  for  trespass  to  or  conversion  of  such  personal 
property. 

In  the  second  place,  the  Metlakahtla  case  does  not  involve  any 
question  as  to  the  right  of  removal.  The  permission  to  occupy  the  land 
and  to  erect  improvements  thereon  has  never  been  revoked  either  by 
Congress  or  by  the  Secretary  of  the  Interior.  The  only  question  involved 
is  in  relation  to  the  ownership  of  the  improvements  while  the  permission 
to  occupy  remains  in  full  force  and  effect. 

And,  in  the  third  place,  Mr.  Cragin  confuses  the  power  of  the  Sec¬ 
retary  with  the  right  of  ultimate  disposal  of  the  land  which  Congress 
retained  at  the  time  the  Act  of  1891  was  passed.  Irrespective  of  what 
might  be  the  effect  of  the  subsequent  exercise  by  Congress  of  such 
reserved  right,  the  power  of  the  Secretary  of  the  Interior  was  to  pre¬ 
scribe  rules  and  regulations  covering  the  continued  exercise  by  the 
Metlakahtlans  of  their  right  to  use  and  occupy  the  land,  and  would  not 
include  revocation  of  the  permission  granted  by  Congress. 
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Permanent  character  of  improvements  immaterial. — Another  argu¬ 
ment  advanced  by  Mr.  Cragin  is  that  Mr.  Duncan  and  the  Metlakahtla 
Indians  intended  their  improvements  to  be  permanent  in  nature,  and 
from  this  he  concludes  that  they  must  have  intended  them  to  become  a 
part  of  the  land  and  therefore  the  property  of  the  United  States.  How¬ 
ever,  an  examination  of  the  cases  shows  that  the  character  of  the  im¬ 
provements,  whether  permanent  or  temporary  in  nature,  is  wholly 
immaterial  in  this  class  of  cases.  The  water  works  system  of  the  adjoin¬ 
ing  land  owner,  the  residence  of  the  son  who  expected  to  inherit  the 
property,  and  the  factory  building  referred  to  in  the  New  Jersey  case, 
were  all  held  to  remain  the  individual  property  of  the  persons  erecting 
them.  The  intention  of  the  parties  that  the  improvements  shall  not 
become  the  property  of  the  landowner  is  presumed  from  the  revocable 
nature  of  the  license  to  use  the  land. 

Metlakahtlans  within  rule  of  licensee  cases. —  In  the  case  of  Wig¬ 
gins  Ferry  Co.  v.  Ohio  &  M.  Ry.  Co.,  142  U.  S.,  396,  12  Sup.  Ct.,  188,  the 
Railway  Company’s  relationship  to  the  land  was  only  that  of  an  equita¬ 
ble  assignee  of  certain  easement  rights  theretofore  acquired  by  a  dif¬ 
ferent  railroad  company.  In  holding  that  the  Railway  Company  was 
nevertheless  entitled  to  remove  the  rails  from  the  land,  the  Supreme 
Court  said  in  part: 

“As  between  landlord  and  tenant,  or  one  in  temporary  pos¬ 
session  of  lands  under  any  agreement  whatever  for  the  use  of  the 
same,  the  law  is  extremely  indulgent  to  the  latter  with  respect  to 
the  fixtures  annexed  for  a  purpose  connected  with  such  temporary 
possession.  It  is  incredible  that  it  could  have  been  the  intention 
of  the  parties  that  the  rails  and  switches  laid  upon  this  ground  by 
the  railroad  company  should  become  the  property  of  the  landlord, 
when,  by  the  terms  of  the  contract,  the  ferry  company  had  the 
right  to  put  an  end  to  it  at  any  time  upon  six  months’  notice.” 

This  language  is  not  inapplicable  to  the  Metlakahtla  case.  In  con¬ 
templation  of  law  the  Metlakahtlans  were  and  are  now  occupying  the 
Reserve  temporarily.  The  Act  of  1891  expressly  limited  their  occu¬ 
pancy  “until  otherwise  provided  by  law.”  Congress  has  not  as  yet  put 
an  end  to  that  tenancy  at  will,  and  it  is  hoped  never  will  do  so  except 
to  grant  the  Metlakahtlans  more  complete  rights  to  the  land;  but  never¬ 
theless  the  fact  remains  that  the  United  States  has  reserved  the  legal 
right  to  put  an  end  to  their  use  and  occupation  at  any  time.  The  situa¬ 
tion  is  therefore  purely  and  simply  that  of  individuals  occupying  land 
of  the  United  States  with  the  permission  and  consent  of  the  landowner. 

If  the  United  States,  as  a  landowner,  is  subject  to  the  same  rules  of 
law  as  private  landowners  (and  this  point  is  conceded  by  Mr.  Cragin  in 
his  opinion)  then  the  conclusion  is  inescapable  that  the  rule  of  the 
licensee  cases  must  be  applied  to  the  Metlakahtla  case.  It  is  incon¬ 
ceivable  that  Mr.  Duncan  and  the  Metlakahtla  Indians  intended,  when 
establishing  their  homes,  the  industries,  and  the  Mission  upon  Annette 
Islands,  that  their  improvements  should  be  forfeited  to  the  United  States 
by  the  very  act  of  erection.  “It  is  incredible  that  it  could  have  been  the 
intention”  of  Congress  to  despoil  the  Metlakahtlans  of  the  fruits  of  their 
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labor  and  industry  under  the  guise  of  enacting  legislation  for  their 

benefit. 

Improvements  of  settlers  on  public  lands  are  privately  owned. — 

It  is  not  necessary,  however,  to  rely  exclusively  upon  the  rules  of  law 
applicable  to  privately  owned  lands.  There  are  a  large  number  of  cases 
dealing  specifically  with  the  question  as  to  the  ownership  of  improve¬ 
ments  erected  by  settlers  upon  public  lands.  While  some  courts  seem 
to  regard  such  cases  as  in  a  class  by  themselves,  careful  study  of  the 
principles  involved  leads  to  the  conclusion  that  they  are  but  specific 
applications  of  the  exception  to  the  common  law  maxim  concerning  the 
ownership  of  improvements  erected  by  licensees.  The  improvements 
of  the  settlers  are  erected  with  the  consent  of  the  Government — express 
where  land  laws  have  been  enacted  authorizing  the  settlement,  or  im¬ 
plied  from  the  well  known  policy  of  the  Government  to  promote  the 
development  of  the  public  lands.  It  is  necessary  then  only  to  apply  the 
rule  that  such  consent  carries  with  it  the  implied  agreement  that  the 
improvements  shall  remain  in  the  individual  ownership  of  the  persons 
erecting  them. 

Mr.  Cragin  touches  upon  this  point  in  Section  68  of  his  opinion.  He 
cites  several  cases  as  bearing  upon  the  questions  whether  buildings  and 
structures  erected  upon  the  public  domain  are  realty  or  personalty,  and 
whether  they  may  be  removed  or  not.  He  makes  no  attempt  whatever 
to  analyze  the  cases.  He  does  not  even  indicate  which  way  the  cases 
decide  the  questions.  He  merely  brushes  them  aside  with  a  statement 
to  the  effect  that  exactly  the  same  principles  apply  to  public  land  as  to 
private  land,  and  that  cases  concerning  erections  on  Government  land 
have  no  more  application  to  the  Metlakahtla  case  than  cases  concern¬ 
ing  land  in  private  ownership;  and  then  apparently  conceding  that  a 
number  of  the  cases  cited  hold  that  such  erections  on  the  public  land 
do  not  become  a  part  of  the  realty,  he  argues  that  the  Metlakahtla  case 
is  “special  in  its  facts  and  unlike  almost  any  case  to  be  found.” 

Is  it  possible  to  conceive  of  a  more  inadequate  and  ill-considered 
method  of  preparing  an  opinion  on  an  important  legal  question?  And 
to  think  that  an  opinion  so  prepared  was  relied  upon  to  justify  the 
seizure  of  property  worth  many  thousands  of  dollars,  and  formed  the 
basis  for  a  Governmental  policy  injuriously  affecting,  both  morally  and 
materially,  the  most  successful  Christian  mission  on  the  Pacific  Coast, 
and  detrimental  to  the  entire  Metlakahtlan  community!  (See  in  con¬ 
trast  excerpt  of  Secretary’s  report,  p.  60  supra.) 

Analysis  of  cases  cited  by  Cragin. — One  of  the  cases  cited  by 
Cragin  in  said  Section  68  is  Winans  v.  Beidler,  6  Okla.,  603;  52  Pac., 
405,  which  was  an  action  for  an  injunction  to  prevent  the  removal  of 
certain  improvements  from  a  tract  of  land  for  which  the  plaintiff  was 
the  successful  contestant  before  the  Land  Office.  The  defendant  had 
attempted  to  homestead  the  land,  and  had  erected  the  improvements. 
The  court  held  that  the  defendant  had  a  right  to  remove  his  improve¬ 
ments.  The  opinion,  in  referring  to  the  general  common  law  rule  as  to 
property  affixed  to  the  land  becoming  a  part  of  the  realty,  and  to  the 
exceptions  embraced  in  the  law  of  fixtures,  states: 
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"‘The  rule,  as  we  take  it,  is  not  applicable  to  the  case  at  bar. 
Improvements  made  by  a  settler  upon  government  land  are  placed 
there  with  the  consent  of  the  government,  and  at  a  time  when  the 
land  is  not  the  property  of  an  adverse  settler.  And  a  homestead 
settler  cannot  be  held  to  be  a  tenant  of  his  contestant. ” 

The  opinion  then  quotes  from  a  prior  decision  of  the  same  court, 

Crocker  v.  Donovan ,  1  Okla.,  165,  in  part  as  follows: 

"‘The  relation  of  the  homestead  entryman  who,  by  his  entry 
at  the  land  office,  has  segregated  the  land  from  the  public  domain 
to  the  land  which  he  occupies  and  improves,  is  sui  generis ,  and  does 
not  exactly  correspond  to  any  of  the  tenancies  at  common  law.” 

And  further: 

“And  while  the  title  to  the  land  is  in  the  United  States  a  home¬ 
stead  settler  or  entryman  should  be  regarded  as  the  absolute  owner 
of  the  improvements,  which  he  may  sell  and  remove  at  leisure,  and 
such  improvements  are  not  the  property  of  the  United  States. 
Permanent  improvements  made  upon  public  lands,  while  the  title 
is  in  the  United  States  by  persons  who  have  settled  upon  such  lands, 
have  been  recognized  as  private  property  from  an  early  day.” 

The  opinion  further  states: 

“And  it  has  been  uniformly  and  repeatedly  held  by  the  courts 
that  improvements  on  the  public  land  are  not  an  interest  in  the  real 
estate  in  the  meaning  of  the  Statute  of  Frauds.” 

Two  additional  cases  cited  by  Mr.  Cragin,  Mantooth  v.  Burke ,  35 
Ark.  540,  and  Tarahino  v.  Nicoli,  5  Colo.  Apps.,  545,  are  also  to  the 
same  effect.  The  case  cited  from  25th  Kansas  is  not  in  point,  while  the 
case  cited  from  18th  Kansas  involves  merely  the  application  of  a  Kan¬ 
sas  statute.  The  cases  of  Mitchell  v.  Bellingsley,  17  Ala.,  391,  Graham 
v.  Roark,  23  Ark.,  19,  and  Blair  v.  Worley,  2  Ill.,  178,  all  seem  to  hold 
that  it  constitutes  trespass  for  a  previously  occupying  claimant  to  return 
to  the  land  and  remove  the  improvements  after  the  subsequent  entry- 
man  has  purchased  the  land  from  the  Government.  They  do  not  pass 
upon  the  question  of  the  ownership  of  the  improvements  while  the  occu¬ 
pant  is  still  in  possession ;  but  if  considered  to  have  decided  that  point 
the  Arkansas  case  is  overruled  in  the  subsequent  case  in  35  Ark.  540, 
and  the  Illinois  case  in  7  Ill.,  664.  The  Nevada  case  of  Treadway  v. 
Sharon,  7  Nev.  37,  holds  that  a  mill  erected  by  an  occupant  became  a 
part  of  the  land;  but  the  opinion  points  out  that  “the  parties  erecting 
and  running  the  mill  were  naked  trespassers,”  which  fact  probably 
makes  the  majority  opinion  correct.  The  dissenting  opinion,  however, 
is  better  reasoned,  and  more  correctly  states  the  law  in  the  case  of  bona 
fide  occupancy  of  public  land.  The  remaining  two  cases  cited  by  Mr. 
Cragin,  from  the  reports  of  Indiana  and  Iowa,  concern  the  rights  of 
adjoining  landowners  who  made  mistakes  in  their  fence  lines  and  not 
the  rights  of  bona  fide  occupants  of  public  land. 
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Additional  cases. — In  Part  III  hereof  a  large  number  of  additional 
cases  are  cited,  a  study  of  which  will  disclose  that  it  is  the  general  rule  to 
regard  improvements  made  by  bona  fide  settlers  upon  the  public  lands  as 
the  private  individual  property  of  those  erecting  them,  and  that  such  im¬ 
provements  do  not  become  the  property  of  the  United  States.  Only  a  few 
of  them  will  be  referred  to  in  this  connection. 

The  case  of  Lewis  v.  City  of  Portland,  25  Ore.,  133,  involved  the  title 
to  a  wharf  erected  on  submerged  lands  belonging  to  the  State  in  its  public 
capacity.  The  wharf  had  been  erected  by  the  owner  of  the  adjoining  up¬ 
land,  not  pursuant  to  any  state  statute  or  ordinance,  but  under  what  the 
court  held  was  the  implied  license  of  the  common  law  permitting  riparian 
owners  to  wharf  out  over  streams  or  tide-lands.  The  City  of  Portland 
sought  to  take  possession  of  the  premises  for  the  purpose  of  constructing  a 
bridge,  without  paying  any  compensation  for  the  wharf  on  the  theory  that 
the  plaintiff  could  acquire  no  right  in  the  land  as  against  the  public,  and 
that  since  the  wharf  was  attached  to  the  land  it  had  become  a  prt  of  it.  But 
the  court  held  that  the  wharf  remained  the  private  individual  property  of 
the  builder  and  that  the  city  could  not  take  it  for  public  purposes  except 
“in  the  exercise  of  its  right  of  eminent  domain  and  on  payment  of  due  com¬ 
pensation.” 

In  the  case  of  Bingham  Co.,  etc.  Assn.  v.  Rogers,  7  Ida.,  63,  the  court 

said : 


“We  think  it  is  the  undoubted  rule  of  law  that  where  a  person 
has  in  good  faith  entered  upon  public  lands  of  the  United  States,  and 
made  or  caused  to  be  made  valuable  improvements  thereon,  although 
his  right  to  make  entry  of  such  lands  under  the  land  laws  of  the 
United  States  may  be  defeated,  he  is  not  by  reason  thereof  deprived 
of  his  property  in  such  improvements,  and  is  entitled  to  remove  them 
upon  reasonable  notice,  after  the  question  of  title  has  been  finally 
settled.” 

The  Supreme  Court  of  California,  in  O’Hanlon  v.  Denvir,  81  Cal.  60, 
held  that  an  occupant  of  public  land  had  the  right  to  sell  his  improvements, 
and  stated : 

“The  single  question  presented  here  is,  Can  one  who  has  made 
improvements  on  land,  admitting  it  to  be  public  land,  sell  his  improve¬ 
ments  to  another?  and  does  the  sale  constitute  a  good  consideration 
for  a  promise  to  pay  the  agreed  price?  We  know  of  no  law,  federal 
or  state,  forbidding  such  a  sale,  and  of  no  decision  by  any  court  up¬ 
holding  respondent's  theory.” 

The  necessary  conclusion  from  such  a  holding  is  that  such  im¬ 
provements  do  not  become  the  property  of  the  United  States. 

Improvements  on  Indian  lands  are  privately  owned. — The  same 
rule  is  applied  to  Indian  lands.  In  the  case  of  Fisk  v.  Arnold,  166  Fed. 
744,  the  Circuit  Court  of  Appeals  for  the  8th  Circuit  held  that  even 
though  the  Indian’s  interest  in  the  particular  land  there  involved  had  ter¬ 
minated,  the  improvements  she  had  erected  thereon  remained  her  prop¬ 
erty.  The  court  said : 
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'‘It  may  well  be  that,  when  the  leased  land  was  segregated  and 
set  apart  as  coal  land,  the  plaintiff  properly  selected  her  quota  else¬ 
where;  but  she  would  not  thereby  forfeit  such  improvements  as  be¬ 
longed  to  her.  *  *  *,  she  was  at  least  entitled  to  regain  posses¬ 
sion  to  remove  them  *  * 

In  the  case  of  Henkel  v.  United  States ,  237  U.  S.  43,  the  Department 
of  the  Interior,  through  the  Reclamation  Service,  paid  the  Henkels  $7,500 
for  their  improvements  upon  the  land,  and  permitted  them  to  select  an¬ 
other  allotment  of  equal  area  in  exchange  for  their  relinquishment  of 
their  rights  to  the  land.  It  is  the  plain  inference  from  this  that  the  De¬ 
partment  regarded  the  Indians  as  the  owners  of  the  improvements. 

Metlakahtla  case  contrasted  with  proceedings  in  Henkel  case.— 
This  case  further  furnishes  an  interesting  contrast  with  the  Metlakahtla 
case  as  to  the  method  used  by  the  Government  to  obtain  possession  of  the 
land  and  the  improvements.  After  the  relinquishment  the  Henkels  re¬ 
fused  to  move,  basing  their  claimed  right  to  remain  on  the  land  on  what 
the  courts  held  to  be  an  erroneous  construction  of  another  act  of  Congress. 
But  instead  of  seizing  the  land  and  improvements  by  strong-arm  meth¬ 
ods,  and  letting  the  Indians  assume  the  burden  of  litigating  their  rights, 
the  Government  instituted  suit  in  the  United  States  District  Court,  and 
the  case  was  then  carried  on  appeal  through  the  Circuit  Court  of  Ap¬ 
peals  and  to  the  United  States  Supreme  Court,  which  finally  decided  the 
case  on  April  5,  1915,  just  a  few  weeks  prior  to  the  decision  of  the 
Department  with  respect  to  property  on  Annette  Islands.  Even  under 
the  holding  of  the  Cragin  opinion,  Mr.  Duncan  had  just  as  good  title 
to  the  land  and  his  improvements  on  Annette  Island  as  the  Henkels  had 
on  the  Blackfeet  Reservation,  because  three  courts  held  that  the  Henkels 
had  no  title  whatever  after  the  relinquishment.  If  it  be  true  (as  stated 
in  the  Cragin  opinion)  that  the  Metlakahtla  case  is  “unlike  almost  any 
case  to  be  found,  *  the  reason,  we  submit,  is  because  the  injustice  of  the 
decision  rendered,  and  the  arbitrary  procedure  which  was  followed,  are 

ABSOLUTELY  WITHOUT  F ARALLEL  in  the  history  of  the  United 
States. 

Prior  Departmental  decisions. — As  is  indicated  by  the  citations  in 
Part  III,  the  Department  of  the  Interior  itself,  through  the  General  Land 
Office,  had  previously  gone  on  record  officially  in  favor  of  the  view  that 
improvements  on  the  public  lands  do  not  become  the  property  of  the 
United  States.  In  an  opinion  dated  January  10,  1895,  recorded  in 
Vol.  20,  Land  Dec.  page  3,  the  Secretary  stated: 

“The  Land  Department  has  no  jurisdiction  over  disputes  be¬ 
tween  settlers  and  entrymen  about  their  claims  against  each  other 
on  account  of  alleged  improvements. ” 

How  could  that  be  true  if,  as  contended  by  Mr.  Cragin,  such  im¬ 
provements  become  the  property  of  the  United  States  by  virtue  of  their 
annexation  to  the  soil?  If  improvements  become  a  part  of  the  land, 
why  should  ii  not  be  held  that  the  Land  Department  has  the  same  iuris- 
diction  over  the  disposition  of  such  improvements  that  it  has  over  the 
land  itself?  Clearly  the  reason  for  such  decision  is  that  the  improve- 
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ments  do  not  become  a  part  of  the  realty,  but  remain  the  private  prop¬ 
erty  of  the  settler. 

Rules  and  Regulations  for  Annette  Islands  Reserve. — Even  the 

Rules  and  Regulations  for  Annette  Islands  Reserve,  prescribed  by  Sec¬ 
retary  Lane  just  a  few  months  preceding  the  decision  based  on  Cragin’s 
opinion,  clearly  imply  that  improvements  erected  by  the  Metlakahtlans 
upon  the  Reserve  remain  privately  owned  property.  In  prescribing  the 
procedure,  in  case  a  permit  to  occupy  land  should  be  cancelled  for 
abandonment  or  misdemeanor,  such  rules  require  that  the  occupant  be 
paid  for  his  improvements  an  amount  to  be  fixed  by  a  two-thirds  vote 
of  the  native  council,  and  that  such  improvements  shall  thereupon 
become  the  property  of  Annette  Islands  Reserve  with  power  in  the 
council  to  transfer  them  to  another  person  upon  such  terms  as  the 
council  shall  prescribe.  Mr.  Duncan  was  a  Metlakahtlan  and  entitled 
to  the  benefit  of  the  Act  of  Congress  creating  the  Reserve;  but  his  right 
to  occupy  land  was  never  cancelled,  either  for  abandonment  or  for  mis¬ 
demeanor.  Thus  the  seizure  of  his  property  was  contrary  to  the  very 
Rules  and  Regulations  which  the  Secretary  of  the  Interior  had  just  pre¬ 
scribed  for  the  government  of  the  Reserve. 

Decisions  of  Alaskan  courts. — In  accordance  with  the  rule  that  the 
law  of  the  situs  of  the  property  should  govern,  care  has  been  taken  in 
Part  III  to  cite  a  number  of  cases  fromAlaska.  These  disclose  that  the 
decisions  of  the  courts  of  the  Territory  have  been  practically  uniform  in 
favor  of  the  private  ownership  of  improvements  upon  the  public  lands. 
The  case  of  Miller  v.  Blackett,  47  Fed.  547,  is  worthy  of  special  mention 
in  this  connection.  It  holds  that  a  settler  whose  only  claim  of  right 
arises  out  of  the  guaranty  of  possession  contained  in  the  Organic  Act 
of  1884  (which  is  not  as  specific  in  its  terms  as  the  act  of  1891  or  Sec. 
27,  Tit.  I  of  the  Code  of  1900)  may  maintain  ejectment  for  the  land  itself, 
as  well  as  the  improvements,  even  as  against  an  administrative  officer 
of  the  United  States  who  has  taken  possession  in  behalf  of  the  United 
States,  it  not  appearing  that  there  had  been  any  legislative  action  by 
Congress  authorizing  the  seizure.  The  court  said  in  part: 

“All  town  lots  in  Juneau,  as  well  as  in  other  Alaskan  settlements, 
including  the  land  in  controversy  here,  have  been  marked  out,  taken 
possession  of,  built  upon,  and  occupied  by  the  inhabitants  in  the  faith 
that  their  title  derived  from  use  and  occupation  would  be  ultimately 
recognized  by  the  government;  and  these  possessory  rights  of  the 
people  have  been  acknowledged  by  their  neighbors  and  sustained  by 
the  courts.  *  *  *  Plaintiff  has  shown  such  legal  estate  as  it  is 

possible  for  any  one  in  Alaska,  not  having  a  fee  simple  title,  to  show. 
Its  nature  is  that  it  is  derived  under  the  organic  act  from  use  and 
occupation  of  the  premises.  *  *  *  Its  duration  is  such  as  may  be 

prescribed  by  Congress,  and  lasts,  at  least,  until  legislation  is  had.” 

Legislative  attitude  toward  improvements  on  public  and  Indian 
lands. — Not  only  do  the  decisions  of  the  courts,  and  the  previous  atti¬ 
tude  of  the  Department  of  the  Interior  support  the  rule  that  improve¬ 
ments  upon  the  public  lands  are  privately  owned,  but  the  uniform  policy 
of  Congress,  and  also  of  the  legislature  of  the  Territory  of  Alaska,  has 


70 


THE  METLAKAHTLA  CASE - A 


been  to  the  same  effect.  This  has  been  the  attitude  toward  ordinary 
settlers.  But  Congress  has  been  especially  liberal  toward  missions  and 
missionary  activities,  particularly  among  the  Indians  and  other  native 
races,  as  will  appear  from  the  numerous  citations  in  Part  III  hereof. 
An  example  of  this  attitude  is  contained  in  the  Act  of  June  28,  1898 
(Ch.  517,  30  Stat.  L.  495-509),  entitled  ‘‘An  Act  for  the  Protection  of 
the  People  of  the  Indian  Territory  and  for  Other  Purposes.”  This  Act 
provides  in  detail  for  dividing  up  the  Indian  lands  and  for  the  settle¬ 
ment  of  rights  thereto,  and  among  other  things,  recognizes  and  confirms 
that  an  occupant  of  the  common  Indian  lands  is  the  owner  of  the  im~ 
piovements  erected  by  him  thereon ;  and  no  distinction  in  this  respect  is 
made  between  the  Indians  themselves  and  other  bona  fide  settlers. 

Conclusion  inescapable  that  all  improvements  upon  Annette  Islands 

privately  owned  by  Metlakahtlans  erecting  and  acquiring  them. _ It  is 

respectfully  submitted  that  whether  the  Question  be  viewed  from  the 
standpoint  of  the  common  lav/  as  applied  to  privately  owned  property, 
whether  it  be  considered  with  respect  to  the  law  governing  the  owner¬ 
ship  of  improvements  on  public  lands,  or  whether  it  be  considered  in 
the  light  of  the  policy  of  the  legislative  and  executive  departments  of 
the  Government,  the  conclusion  is  inescapable  that  the  improvements 
erected  by  the  Metlakahtlans  upon  Annette  Islands  Reserve  constituted 
the  private  individual  property  of  the  individuals  and  organizations  by 
or  for  whom  they  were  erected  or  acquired;  and  such  improvements 
did  not  at  any  time  become  the  property  of  the  United  States. 

Wo  communism  at  Metlakahtla.— Buildings  and  improvements 
owned  in  severalty.— It  remains  then  to  apply  this  proposition  to  the 
particular  facts  of  the  case.  The  outstanding  fact  to  be  considered  is 
that  there  was  no  system  of  communism  or  community  holding  of  prop¬ 
erty  at  Metlakahtla.  There  may  have  been  some  property  held  and 
used  for  the  civic  purposes  of  the  community,  but  this  was  owned  and 
held  in  the  same  sense  in  which  any  unincorporated  American  town 
owns  property  devoted  to  public  purposes.  Other  property  was  held  in 
severalty  and  owned  individually  in  the  fullest  sense,  both  by  the  natives 
and  by  Mr.  Duncan.  They  owned  in  severalty  their  various  dwellings, 
stores,  shops,  and  other  places  of  business;  and  the  same  was  true  with 

respect  to  the  industrial  improvements  connected  with  the  work  of  the 
Mission. 

Buildings  of  Metlakahtla  Christian  Mission  owned  by  Mr  Duncan 

—With  the  exception  of  the  Church  Building,  there  can  be  no  question 
under  the  facts  that  the  other  buildings  of  the  Metlakahtla  Christian 
Mission,  devoted  to  its  religious,  educational,  and  medical  work  were 
privately  owned  by  Mr.  Duncan.  He  built  them  on  a  wage  basis  so  far 
as  the  natives  were  concerned,  using  his  own  funds,  supplemented  by 
contributions  made  to  him  by  various  persons  interested  in  his  work 
which  contributions  (as  is  conceded  by  Mr.  Cragin)  were  not  subject 
to  any  specific  trust  but  were  intended  to  be  used  by  Mr.  Duncan  in  con 
nection  with  his  work,  and  in  any  way  that  he  saw  fit.  In  so  far  as  he 
was  not  prevented  by  the  interference  arising  out  of  the  seizures  made 
by  the  Bureau  of  Education  and  the  Department  of  the  Interior  Mr. 
Duncan  retained  possession  of  said  buildings  until  the  time  of  his  death 
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and  exercised  his  rights  of  ownership  by  keeping  them  in  repair  and 
controlling  their  use  in  connection  with  the  work  of  the  Mission. 

Only  two  or  three  points  need  further  consideration  in  this  connec¬ 
tion.  One  of  these  points  relates  to  the  right  of  an  unincorporated  asso¬ 
ciation  to  acquire  and  own  property.  Another  point  is  the  question  as 
to  the  ownership  of  the  Metlakahtla  Christian  Church  building,  which  in 
turn  involves  a  consideration  of  the  rights  of  the  members  of  a  church 
society  where  there  has  been  a  division  of  the  membership. 

Unincorporated  associations  may  acquire  and  own  property. — Mr. 
Cragin’s  brief  indicates  that  a  town,  although  unincorporated,  may 
acquire  property  by  dedication ;  but  he  infers  that  the  rule  is  anomalous, 
that  it  arises  out  of  the  public  character  of  the  town,  and  that  it  does 
not  apply  to  other  unincorporated  societies.  However,  such  a  conclu¬ 
sion  is  not  justified  by  the  decisions  of  the  courts. 

An  examination  of  the  authorities  will  disclose  that  the  cases  are 
uniform  in  holding  that  there  is  no  necessity  for  incorporation  in  order 
to  enable  an  association  or  a  society  of  any  kind  to  own  and  enjoy  prop¬ 
erty  and  control  its  use.  It  is  a  common  law  right  of  all  private  persons, 
(who  are  not  under  legal  incapacity)  whether  singly  or  associated,  to 
take  and  hold  property.  “The  common  law  requires  no  charter  (of 
incorporation)  to  enable  a  body  of  men  in  any  place  to  purchase  chattels 
or  receive  donations  of  money,  a  chattel  interest,  or  an  estate  for  the 
lives  of  the  grantees,  in  land,  by  their  name,  as  a  body,  without  other 
words.”  A  charter  is  only  necessary  to  enable  them  to  take  “an  estate 
in  fee  without  words  of  inheritance.”  (See  Magill  v.  Brown,  16  Fed. 
Cases  No.  8952  at  page  421.) 

There  are  cases  holding  otherwise  with  respect  to  this  limitation 
against  taking  title  in  fee  simple  to  real  estate,  thus  giving  rise  to  a  con¬ 
flict  of  authority  on  that  particular  question.  There  is  also  conflict  as  to 
whether  an  unincorporated  society  may  act  as  a  trustee.  But  we  are  not 
here  concerned  about  these  two  points,  because  the  fee  simple  title  to 
the  real  estate  on  Annette  Islands  is  still  retained  by  the  United  States, 
and  because  there  has  been  no  attempt  to  invest  any  such  society  with  the 
powers  or  duties  of  a  trustee.  Even  if  the  improvements  on  the  land  be 
considered  real  estate,  there  is  no  restriction  on  the  power  of  such  a 
society  to  acquire  and  enjoy  the  use  of  the  same,  through  its  regularly 
selected  agents  and  representatives ;  but  the  weight  of  authority  holds  that 
improvements  erected  upon  the  land  of  another,  or  upon  the  public  lands, 
remain  personal  property  and  do  not  become  real  estate.  Hence,  under 
all  the  cases  such  a  society  may  own  and  control  the  use  of  such  im¬ 
provements  without  any  restriction  whatever. 

A  quotation  from  the  case  of  Trustees  of  M.  E.  Church  v.  Adams,  4 
Ore.  76,  may  be  of  interest  in  this  connection.  The  case  holds  that  an  un¬ 
incorporated  religious  society  has  the  right  to  acquire  land  and  a  church 
building  and  may  sue  to  protect  and  control  the  use  of  the  property.  In 
the  course  of  the  opinion  the  court  states : 

“It  cannot,  however,  be  denied  but  that  such  associations  have 
property  rights.  They  certainly  have  the  right  to  use  and  enjoy  the 
means  necessary  to  maintain  their  organization  and  the  consequent 
right  to  be  protected  in  the  possession  thereof.  They  possess  at  least 
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a  limited  legal  status.  *  *  *  The  members  of  the  church  must 

have  a  place  to  congregate,  and  they  certainly  ought  not  to  be  com¬ 
pelled  to  subject  themselves  to  an  action  for  trespass  in  so  doing,  nor 
should  they  have  to  depend  upon  the  generosity  of  mankind  for  such 
piivileges,  and  yet  if  it  be  true  that  voluntary  church  associations 
cannot  be  the  beneficiaries  of  real  property,  for  any  purpose,  and 
their  rights  to  the  use  thereof  be  enforced  in  a  court  of  justice,  what 
assurance  would  the  members  and  attendants  have  that  they  could 
meet  and  worship,  according  to  the  dictates  of  their  faith  and  con¬ 
science,  with  any  degree  of  freedom  or  security?  This  would  pre¬ 
sent  a  state  of  affairs  not  altogether  unlike  that  which  existed  in  the 
first  centuries,  when  it  was  regarded  as  an  offense  for  Christians  to 
assemble  in  the  name  of  the  Saviour. ” 


Ihis  lule,  permitting  an  unincorporated  society  to  own  property 
applies  not  only  to  the  Metlakahtla  Christian  Church  but  also  to  several 
other  organizations  and  societies  in  the  community.  But  since  the  build¬ 
ing  of  the  Metlakahtla  Christian  Church  is  the  only  property  concern- 

mg  which  definite  action  has  been  taken,  it  alone  needs  to  be  considered 
at  this  time. 

,  .lMellak.a^tla  Christifn  Church  building  is  owned  by  the  members 
of  the  Met.akahtla  Christian  Church  as  an  unincorporated  religious 

sooety.—n  was  one  of  the  conclusions  of  the  Cragin  opinion  that  the 
church  building,  as  well  as  all  other  improvements  in  Metlakahtla,  was 
he  property  of  the  United  States  by  virtue  of  annexation  to  the  land. 
However,  possession  of  the  church  was  not  taken  over  by  the  Govern¬ 
ment  until  following  Mr  Duncan’s  death  in  1918,  at  which  time  the  key 
to  the  church,  in  possession  of  Dr.  Minthorn  as  successor  to  Mr.  Duncan 
as  ead  of  the  Mission  and  pastor  of  the  church,  was  insistently  de¬ 
manded  by  the  Bureau  agent;  and,  upon  Dr.  Minthorn’s  surrendering 

+l!eAey’T  r  protest  but  in  order  t0  avoid  conflict,  and  on  condition 

?  receipt  by  the  a^ent  as  representing  the  Government 
ot  the  United  States,  it  was  turned  over  by  the  agent  to  the  chairman  of 

the  illegally  elected  board  of  elders,  which  in  no  respect  represented 

the  members  of  the  Metlakahtla  Christian  Church.  (See  page  29 
and  30.) 

i  i  nIJ',Waf, 111  1920’  folIowing  the  formation  of  a  sectarian  church  at  Met¬ 
lakahtla,  that  Secretary  of  the  Interior  Payne,  deceived  and  misled  by 

flf6  lepresentat*oas  and  erroneous  reports,  growing  out  of  attempts  by 
epresentatives  ot  the  Presbyterian  faction  to  get  possession  of  the  church 
building,  ordered  the  election  by  the  entire  community  of  three  trus- 
tees  to  hold  possession  and  control  the  use  of  the  Metlakahtla  Christian 

farvTt  T  ,(See  pages  31  and  32->  ^  taking  this  action  Secre- 

y«  y.  e  n°t  only  assumed  that  the  Cragin  opinion  was  correct  as  to 

the  legal  title  to  the  church  building  (which  we  have  shown  to  be  er¬ 
roneous),  but  evidently  also  assumed  that  equitably  the  church  building 
belonged  to  the  entire  Metlakahtlan  community.  S 

This  latter  assumption  is  contrary  to  the  entire  history  of  Metlakahtla 
Tie  Metlakahtla  Christian  Church  building  has  always  been  considered 
the  property  of  the  membership  of  that  church  and  not  a  “public”  build 
mg  belonging  to  the  entire  community.  If  all  the  citizens  of  a  town  hap- 
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pened  to  be  members  of  a  church  society  in  the  town,  that  fact  would  not 
make  the  two  organizations  identical.  Especially  is  that  true  in  this  case 
where  it  has  always  been  the  practice  to  elect  a  council  to  control  civil 
affairs  and  a  separate  and  distinct  board  of  elders  to  assist  in  admin¬ 
istering  church  affairs.  But  in  1920  the  citizens  of  Metlakahtla  were  not 
all  of  them  members  of  the  Metlakahtla  Christian  Church.  Not  only  had 
there  been  a  division  of  the  membership  and  the  formation  of  a  Presby¬ 
terian  church,  but  there  were  some  members  of  the  community  who  had 
withdrawn  from  the  Metlakahtla  Christian  Church  to  join  other  churches, 
as  well  as  some  who  did  not  belong  to  any  church  organization. 

As  a  matter  of  Metlakahtlan  history  there  could  be  no  substantial 
controversy  over  the  ownership  of  the  Metlakahtla  Christian  Church 
building  as  between  the  membership  of  the  Metlakahtla  Christian  Church 
and  the  membership  of  the  entire  community.  Mr.  Cragin  in  his  opinion 
raises  the  only  point  of  possible  doubt  in  this  connection,  that  is  whether 
Mr.  Duncan  continued  to  be  the  owner  of  the  church  building  the  same 
as  of  the  other  mission  buildings  in  Metlakahtla. 

It  is  no  doubt  true  that  where  a  missionary  society  establishes  a  mis¬ 
sionary  station  among  native  races,  the  society  owns  and  controls  the 
entire  missionary  plant  including  the  church  as  well  as  schools,  hospitals, 
residences,  etc.  But  with  respect  to  the  native  church  a  different  policy 
was  followed  in  connection  with  the  Metlakahtla  Christian  Mission.  In 
British  Columbia  the  native  converts  were  organized  into  an  independent 
native  church  organization,  independent  from  the  English  Church,  and 
their  church  building  in  British  Columbia  was  erected  not  with  funds  of  the 
Church  Missionary  Society,  but  with  funds  contributed  by  Mr.  Duncan,  by 
members  of  the  church,  and  by  friends  of  the  Mission.  In  Metlakahtla, 
Alaska,  the  independent  native  church  organization  continued,  and  the 
church  building  was  likewise  built  out  of  funds  separate  from  the  other 
mission  funds;  and  following  its  completion  was  formally  dedicated  as  a 
place  of  worship  for  the  Metlakahtla  Christian  Church  organization.  It 
is  true  that  Mr.  Duncan  until  his  death  retained  considerable  control  over 
the  use  and  possession  of  the  church  building.  However  he  was  not  only 
the  missionary  in  charge  of  the  mission  community,  but  also  the  pastor  of 
this  native  church  organization,  so  that  his  control  and  use  of  the  build¬ 
ing  may  be  ascribed  to  his  position  as  pastor  of  the  church. 

It  is  therefore  believed  to  accord  with  the  facts  in  the  case,  and  with 
the  real  intentions  of  all  persons  concerned,  to  hold  that  the  Metlakahtla 
Christian  Church  building  was  in  a  different  category  than  the  other 
mission  buildings,  and  that  it  was  and  is  the  property  of  the  membership 
of  the  Metlakahtla  Christian  Church  as  an  unincorporated  religious 
society. 

Upon  the  division  in  the  Church  those  who  seceded  forfeited  all 
interest  in  the  church  property. — That  brings  us  to  a  consideration  of 

the  effect  of  a  division  of  the  society,  and  the  organization  of  a  Presby¬ 
terian  Church  at  Metlakahtla.  In  spite  of  almost  insurmountable  diffi¬ 
culties  and  opposition,  and  destructive  influences  fostered  by  the  Gov¬ 
ernment  agents,  it  is  a  fact  that  the  native  church  organization  estab¬ 
lished  by  Mr.  Duncan  is  still  functioning  at  Metlakahtla,  Alaska,  with 
a  substantial  membership.  It  has  functioned  continuously  from  the  time 
of  the  intrusion  of  the  Bureau  agents  until  the  present  time,  in  spite  of 
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persistent  hostility  of  the  Government  agents  and  others  engaged  in  the 
intrigue  to  destroy  all  trace  of  the  Mission— an  excellent  indication  of  the 
worthwhile  moral  and  religious  training  which  the  members  must  have 
received  from  Mr.  Duncan  during  the  many  years  he  served  as  their 
pastor  and  missionary. 

As  shown  by  authorities  cited  in  Part  III,  the  number  of  members 
remaining  faithful  to  the  Metlakahtla  Christian  Church  organization,  as 
compared  with  the  number  of  members  who  withdrew  to  join  the  Pres¬ 
byterian  organization,  is  immaterial.  However  small  the  minority  re¬ 
maining  faithful  to  the  original  organization,  it  is  legally  entitled  to  the 
exclusive  use  of  the  church  property.  But  the  fact  is  that  the  Metla¬ 
kahtla  Christian  Church  has  at  all  times  been  larger  than  the  Presbyterian 
organization  both  in  membership  and  attendance,  notwithstanding  false 
reports  which  have  been  circulated  to  the  contrary. 

Not  only  are  those  remaining  true  to  the  original  organization  entitled 
to  the  exclusive  use  of  the  church  property,  but  a  consideration  of  the 
authorities  cited  in  Part  III  compels  the  conclusion  that  those  who  have 
seceded  from  the  Metlakahtla  Christian  Church  to  join  other  churches 
have  forfeited  all  their  property  interests  in  the  church  property  and  have 
lost  all  right  to  control  or  share  in  its  use. 

Non-sectarian  doctrine  of  Metlakahtla  Christian  Church. — One  of 
the  fundamental  doctrines  of  the  Metlakahtla  Christian  Church,  and  per¬ 
haps  its  most  outstanding  characteristic,  was  non-sectarianism.  Mr. 
Duncan  did  not  teach  opposition  to  sectarian  church  organizations  but  (as 
he  expressed  it), 

“I  teach  the  natives  while  they  owe  no  exclusive  allegiance  to 
any  one  denomination,  they  are  to  be  in  union  and  fellowship  with 
all  Evangelical  Christians;” 

and  further,  in  another  connection, 

“It  is  not  by  being  members  of  any  branch  of  the  Christian 
Church  that  will  save  us,  but  our  being  joined  by  a  living  faith  to  our 
Lord  Jesus  Christ.  *  *  *  My  advice  is — seek  earnestly  to  know 

the  Lord  Jesus  Christ  and  live  in  loving  fellowship  with  all  His  peo¬ 
ple,  then  you  will  be  at  liberty  to  join  in  worshipping  God  with  all 
true  Christians  of  every  denomination.  *  *  *  I  have  always 
maintained,  and  do  still  maintain  that  it  is  wrong  for  Missionaries, 
who  carry  the  Gospel  into  foreign  lands,  to  take  with  them  the  party 
names  under  which  Christians  are  divided.  They  should  name  no 
name  but  the  name  of  our  Lord  Jesus  Christ,  and  aim  solely  to  bring 
all  they  can  into  His  fold  and  leave  them  there;” 

and  still  further, 

“I  am  taught  by  my  experience  among  the  Indians  that  it  is  a 
grievous  thing  for  a  Missionary  to  identify  himself  with  any  section 
of  Churchism. 

“A  Missionary’s  true  work  is  to  proclaim  the  pure  Gospel  with¬ 
out  adding  any  tinge  of  party  color  or  sectarian  feeling  to  his  teach¬ 
ing. 
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“Christianity  should  be  allowed  to  grow  and  develop  naturally 
wherever  it  is  proclaimed  and  no  section  of  the  Church  should  force 
its  own  type  upon  new  converts. 

“Sectarianism  begets  bigotry — fanaticism — compromise — hol¬ 
lowness — shallowness  and  hatred. 

“The  Commission  given  by  our  Lord  was  Evangelistic,  not  Eccle¬ 
siastical. 

“Church  formulae  of  any  kind  should  not  be  imparted  to  heathen 
while  they  are  being  taught  the  first  principles  of  religious  truth — 
only  when  they  have  become  adherents  to  it.” 

This,  then,  was  a  part  of  the  fundamental  doctrine  of  the  Metlakahtla 
Christian  Church  when  the  property  was  acquired,  and  still  remains  one 
of  the  fundamental  doctrines  of  the  present  organization. 

Even  a  majority  could  not  legally  divert  church  property. — To 
require  that  the  members  of  a  denominational  church  at  Metlakahtla  use 
and  control,  or  share  in  the  use  and  control  of,  the  Metlakahtla  Christian 
Church  building,  not  only  amounted  to  transferring  church  property  to  a 
separate  and  distinct  denomination,  but  also  amounted  to  diverting  the 
property  to  the  support  of  doctrines  fundamentally  opposed  to  charac¬ 
teristic  doctrines  of  the  church  when  the  property  was  acquired.  And 
the  cases  hold  that  it  is  beyond  the  power  of  even  a  majority  of  the  old 
congregation  thus  to  divert  property  of  the  society,  as  shown  by  the  fol¬ 
lowing  quotations : 

“As  between  two  opposing  factions  of  a  religious  association, 
land  acquired  by  the  association  before  a  schism  arose,  will  be 
adjudged  the  property  of  that  faction  which  abides  by  the  doctrines, 
principles,  and  rules  of  church  government  which  the  united  body 
professed  when  the  property  was  acquired.”  (Syllabus.) 

Latter  Day  Saints  v.  Church  of  Christ,  60  Fed.  Rep.  937. 

“That,  where  a  church  is  erected  for  the  use  of  a  particular  de¬ 
nomination  or  religious  persuasion,  a  majority  of  the  members  cannot 
abandon  the  tenets  and  doctrines  of  the  denomination,  and  retain 
the  right  to  the  use  of  the  property;  but  such  secessionists  forfeit  all 
right  to  the  property,  even  if  but  a  single  member  adheres  to  the 
original  faith  and  doctrine  of  the  church.  This  rule  is  founded  in 
reason  and  justice.  *  *  *  Those  who  adhere  to  the  original 

tenets  and  doctrines  for  the  promulgation  of  which  a  church  has  been 
erected  are  the  sole  beneficiaries  designed  by  the  donors,  and  those 
who  depart  from  and  abandon  those  tenets  and  doctrines  cease  to  be 
beneficiaries,  and  forfeit  all  claim  to  the  title  and  use  of  such  prop¬ 
erty.” 

Ferraria  v.  Vesconcellos,  31  Ill.  25,  at  pp.  54-55  (Quoted  in  Lat¬ 
ter  Day  Saints  v.  Church  of  ChHst,  60  Fed.  Rep.  at  p.  953) . 

“Property  vested  in  a  religious  society,  incorporated  or  not,  is 
a  charitable  use,  whether  the  donors  be  one  or  many.  The  society 
are  trustees  and  cannot  divert  the  property  from  the  use  to  which  it 
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was  dedicated  more  than  other  trustees.  If  they  undertake  to  divert 
the  fund,  equity  will  raise  another  trustee  to  administer  it  according 
to  the  intention  of  the  donors  or  subscribers.  *  *  *  In  churches, 

those  who  adhere  and  submit  to  the  regular  order  of  the  church, 
though  a  minority,  are  the  true  congregation.  The  title  to  the  prop¬ 
erty  of  a  divided  congregation  is  in  that  part  which  is  acting  in  har¬ 
mony  with  its  own  law,  and  the  ecclesiastical  laws,  usages,  etc.,  which 
were  accepted  before  the  dispute  are  the  standard  to  determine  which 
is  right.”  (Syllabus.) 

Schnorr’s  Appeal,  67  Pa.  138. 

‘'When  the  members  of  a  religious  congregation  divide,  and  one 
faction  breaks  away  from  the  congregation  and  forms  a  new  organ¬ 
ization,  the  title  to  the  property  of  the  congregation  will  remain  in 
that  part  of  the  congregation  which  adheres  to  the  tenets  and  doc¬ 
trines  originally  taught  by  the  congregation  to  whose  use  the  prop¬ 
erty  was  originally  dedicated.” 

Christian  Church  v.  Church  of  Christ,  219  Ill.  503,  76  N.  E.  703. 

"Seceders  from  a  religious  society  are  not  entitled  to  share  in  the 
benefits  of  a  fund  held  in  trust  for  the  society.”  (Syllabus.) 

Attorney  General  v.  Dublin,  38  N.  H.  459 

"An  organized  church  cannot  be  divested  of  its  property  even 
though  a  majority  of  its  members  enter  into  a  new  organization  which 
adopts  the  name  of  the  original  church,  provided  the  old  organiza¬ 
tion  still  exists.”  (Syllabus.) 

Venable  v.  Coffman,  2  W.  Va.  310. 

In  the  case  of  Mt.  Zion  Baptist  Church  v.  Whitmore,  83  la.  138,  49  N. 
W.  81,  the  majority  of  a  Baptist  congregation  embraced  doctrines  which 
were  held  to  be  not  in  harmony  with  teachings  of  the  Baptist  denomina¬ 
tion,  and  asserted  the  right  to  use  the  church  property  which  had  been 
dedicated  to  the  use  of  that  congregation.  The  basis  of  their  contention 
was  that  a  Baptist  church  is  an  independent  body,  that  its  form  of  gov¬ 
ernment  is  congregational,  and  that  it  is  the  rule  of  the  denomination  that 
a  majority  of  the  congregation  shall  govern.  The  court  held  in  favor  of 
the  minority  who  had  remained  faithful  to  the  original  organization,  and 
in  the  course  of  its  opinion  stated : 

"We  are  not  adjudicating  the  right  of  any  person  to  a  religious 
belief  or  practice,  nor  are  we  to  determine  the  truth  or  falsity  of  the 
doctrine  of  ‘sanctification’  or  ‘sinless  perfection.’  Upon  authority  so 
general  as  to  be  beyond  question  it  is  held  that  the  property  given  or 
set  apart  to  a  church  or  religious  association,  for  its  use  in  the  en¬ 
joyment  and  promulgation  of  its  adopted  faith  and  teachings,  is  by 
said  church  or  association  held  in  trust  for  that  purposee,  and  any 
members  of  the  church  or  association,  less  than  the  whole,  may  not 
divert  it  therefrom.  *  *  *  The  error  of  appellees  in  their  claim 
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for  the  ‘independency’  of  the  majority  in  a  Baptist  Church  lies  in  a 
mistaken  conception  of  what  should  be  understood  by  ‘government.’ 
The  power  of  the  majority  to  govern  is  derivative,  and  the  source  of 
derivation  limits  the  power.  *  *  *  The  power  to  govern  the 

church  gives  no  power  to  change  the  church  or  the  faith  and  covenants 
that  fix  its  character.  The  property  of  this  church  is  the  common 
property  of  all  its  members,  and  each  has  such  an  interest  therein 
that  he  may  insist  that  it  shall  be  devoted  to  the  religious  faith  for 
which  it  was  given.”  (Quoted  from  Smith  v.  Pedigo ,  145  Ind.  361, 
33  N.  E.  777,  at  pp.  785  and  786.) 

Volume  8  of  American  Law  Reports  contains  an  exhaustive  annota¬ 
tion  or  brief  of  this  entire  question.  On  page  113  appears  the  following 
statement : 

“It  is  established  by  the  weight  of  authority  that  the  majority 
faction  of  an  independent  or  congregational  society,  however  reg¬ 
ular  its  action  or  procedure  in  other  respects,  may  not,  as  against 
a  faithful  minority,  divert  the  property  of  the  society  to  another 
denomination  or  to  the  support  of  doctrines  radically  and  funda¬ 
mentally  opposed  to  the  characteristic  doctrines  of  the  society, 
even  though  the  property  is  subject  to  no  express  and  specific 
trust.”  (Citing  numerous  cases.) 

There  can  be  no  doubt  that  under  the  decisions  of  the  courts  in¬ 
volving  the  ownership  of  church  property  where  a  congregation  has 
divided,  the  present  members  of  the  Metlakahtla  Christian  Church  are 
the  owners  of  the  church  building,  and  that  other  members  of  the  com¬ 
munity  who  are  not  members  of  that  church  or  who  have  separated 
therefrom  and  joined  other  church  organizations,  do  not  have  any  right 
to  the  church  property  and  are  not  entitled  to  participate  in  controlling 
its  use. 

Department’s  order  for  the  election  of  trustees  illegal. — The  order, 

which  was  issued  by  the  Secretary  of  the  Interior  as  the  result  of  mis¬ 
information,  requiring  the  election  of  a  board  of  trustees  by  the  entire 
community  to  control  the  use  of  the  Metlakahtla  Christian  Church 
building,  was  an  infringement  upon  the  property  rights  of  the  members 
of  the  Metlakahtla  Christian  Church,  and  interfered  with  their  consti¬ 
tutional  rights  of  religious  liberty.  If  this  order  be  legal  and  valid,  it 
could  with  equal  propriety  be  contended  that  the  entire  community 
should  participate  in  controlling  the  use  of  the  church  building  which 
has  since  been  erected  by  the  Presbyterian  organization,  as  well  as  the 
buildings  of  other  societies  in  the  community. 

Extent  of  power  of  Secretary  to  prescribe  Rules  and  Regulations. — 
There  is  some  discussion  in  the  opinion  of  Mr.  Cragin  concerning  the 
extent  of  the  power  of  the  Secretary  of  the  Interior  under  the  Act  of 
March  3,  1891,  to  prescribe  rules  and  regulations  for  Annette  Islands 
Reserve.  He  argues,  in  effect,  that  unless  it  be  conceded  that  he  is  cor¬ 
rect  in  his  holding  that  the  land  and  improvements  erected  thereon 
belong  to  the  United  States,  the  Secretary  of  the  Interior  could  not  con¬ 
trol  the  situation  because  under  the  Act  of  Congress  his  authority  is 
limited  to  regulating  the  use  of  the  land  alone. 
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Government  agents  could  not  lawfully  seize  privately  owned  prop¬ 
erty,  nor  interfere  with  rights  of  religious  liberty. — It  would  scarcely 
appear  necessary  in  this  connection  to  enter  into  a  detailed  discussion  as 
to  whether  the  Act  of  Congress  so  limits  the  authority  of  the  Secretary 
of  the  Interior,  or  whether  his  authority  is  governmental  in  nature  and 
extends  generally  to  all  persons  and  property  on  the  Reserve.  If  it  be 
the  latter,  he  derives  his  authority  from  Congress  and  of  course  could 
not  have  greater  power  than  Congress  possesses,  and  could  not  violate 
the  purpose  and  intention  of  applicable  legislation  enacted  by  Congress. 

It  may  also  be  assumed  that  Secretaries  Lane  and  Payne  would  not 
have  taken  the  action  they  did,  if  they  had  not  been  misinformed  in 
regard  to  the  facts,  if  they  had  been  correctly  advised  in  regard  to  the 
law,  and  had  realized  the  utter  unsoundness  of  the  Cragin  opinion.  It 
cannot  be  doubted  that  they  would  have  refused  to  take  such  action  if 
they  had  understood  that  the  result  of  their  decisions  would  be  to  de¬ 
prive  members  of  the  Metlakahtlan  community  of  their  property  with¬ 
out  due  process  of  law,  and  to  interfere  with  their  constitutional  rights 
of  religious  liberty. 

The  interference  of  Government  agents  in  religious  affairs  at  Met- 
lakahtla  and  their  persistent  fostering  of  factionalism  in  the  community 
having  been  brought  to  the  attention  of  President  Harding  at  the  time 
of  his  visit  to  Alaska  in  the  Summer  of  1923,  he  most  emphatically  de¬ 
clared  that  no  Government  official  of  the  United  States,  under  our  Con¬ 
stitution,  has  any  right  to  interfere  with  any  religious  service  in  any 
manner  whatever. 

Assuming  improvements  legally  the  property  of  United  Stales.- _ 

Seizures  violated  Act  of  March  3,  1891,  because  destructive  of  plain 
intent  of  Congress. — But  even  if  it  be  assumed  for  the  sake  of  argument 
that  the  various  improvements  on  the  Reserve  had  become  a  part  of  the 
land  and  legally  the  property  of  the  United  States,  the  statutory  author¬ 
ity  of  the  Secretary  of  the  Interior  to  prescribe  rules  and  regulations 
would  not  authorize  the  seizures  of  property  which  were  made.  The 
authority  to  regulate  was  predicated  upon  the  use  and  occupancy  of  the 
Reserve  by  the  Metlakahtlans  (including  Mr.  Duncan)  “until  otherwise 
provided  by  law.”  If  the  Secretary  had  authority  to  dispossess  one  Met¬ 
lakahtlan  of  his  improvements  he  would  have  like  authority  to  dispos¬ 
sess  all  of  them  of  their  improvements,  which  would  obviouslv  be  con¬ 
trary  to  the  purpose  of  the  law.  The  power  to  regulate  might  perhaps 
include  the  power  to  prescribe  a  method  of  cancelling  permits  to  oc¬ 
cupy  ,  as  was  done  in  the  Rules  and  Regulations  which  were  prescribed 
for  the  Reserve,  but  those  Rules  and  Regulations  apply  only  to  cases 
of  abandonment  and  misdemeanor;  which  is  not  at  all  the  same  situ¬ 
ation  as  is  presented  in  the  case  of  the  seizures  of  the  improvements 
held  by  Mr.  Duncan  and  the  Mission.  It  is  not  necessary  to  consider 
whether  the  Secretary  would  have  power,  for  the  good  of  the  entire 
community,  to  remove  one  of  the  Metlakahtlans  from  the  Reserve,  be¬ 
cause  notwithstanding  repeated  demands  by  agents  of  the  Bureau  of 
Education  and  certain  disaffected  natives,  Secretary  Lane  consistently 
refused  to  take  any  such  action  with  respect  to  Mr.  Duncan. 

Seizures  were  without  due  process  of  law. — In  the  next  place,  the 
seizures  were  made  without  due  process  of  law,  Mr.  Duncan  was  in 
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possession  of  the  improvements  under  a  bona  fide  claim  of  ownership. 
If  it  was  desired  to  contest  the  legality  of  his  claim,  due  process  of  law 
required  that  proceedings  be  taken  in  a  judicial  tribunal  instead  of  as 
an  administrative  matter,  ex  parte,  without  notice,  and  without  any 
opportunity  for  a  hearing  and  defense.  Cragin  himself,  on  page  54 
of  his  opinion,  states : 

“There  was  nothing  objectionable  about  his  (Duncan’s)  own¬ 
ing  himself  all  these  improvements  provided  he  made  proper  use 
of  them  for  the  Indians.” 

If  it  were  the  contention  that  Mr.  Duncan  had  not  made  proper  use 
of  the  improvements  for  the  Indians,  he  was  never  informed  of  any  such 
charges  nor  given  an  opportunity  to  be  heard  in  his  own  behalf.  No 
response  was  made  to  his  repeated  requests  that  he  be  furnished  with 
copies  of  any  charges  made  against  him. 

The  case  of  Mosgrove  v.  Harper,  33  Ore.  252 ;  54  Pac.  187,  is  very 
applicable  to  this  situation.  The  plaintiff  in  the  case  was  a  lessee  of  an 
Indian  allottee,  under  a  lease  executed  in  accordance  with  regulations 
of  the  Department  of  the  Interior.  At  the  direction  of  the  Secretary  of 
the  Interior  the  defendant,  who  was  an  Indian  agent,  attempted  to 
evict  the  plaintiff,  after  the  Department  had  made  a  finding  of  fraud 
and  the  commission  of  waste  on  the  part  of  the  plaintiff.  The  suit 
was  to  prevent  the  defendant  from  carrying  out  the  orders  of  the 
Secretary.  It  was  held  that  the  Secretary  had  no  power  to  cancel  the 
lease  and  evict  the  plaintiff  as  an  executive  matter;  but  if  the  lease 
were  violated  the  courts  should  be  resorted  to.  The  court  says  in  part 
that: 


“By  such  a  contract  the  lessee  secures  a  vested  interest  of 
which  he  can  no  more  be  deprived  by  an  order  of  the  Secretary  of 
the  Interior  than  he  can  be  deprived  by  such  order  of  any  other 
property  lawfully  acquired.” 

The  case  of  Walker  v.  McCloud,  204  U.  S.  302,  27  Sup.  Ct.  293, 
involved  the  application  of  a  law  of  the  Choctaw  Nation  which  for¬ 
feited  improvements  erected  by  non-citizens.  With  reference  thereto 
Justice  Peckham  of  the  Supreme  Court  said  in  part: 

“The  appellant  asserts  that  the  railroad  or  the  receivers  had 
forfeited  the  property  by  building  outside  the  right  of  way,  and 
hence  they  had  no  right  to  be  heard  as  to  the  manner  of  sale, 
whether  in  violation  of  the  statute  or  not.  But,  assuming  the  va¬ 
lidity  and  applicability  of  the  Indian  statute,  the  title  to  the  prop¬ 
erty  did  not  become  forfeited  by  the  mere  act  of  building.  There 
must  be  at  least  some  valid  action  looking  towards  the  enforce¬ 
ment  of  the  forfeiture.  To  assert  that  those  who  are  in  possession 
are  intruders  upon  the  land  and  have  forfeited  their  property  and 
therefore  are  not  entitled  to  be  heard  upon  the  question  whether 
those  who  claim  the  property  have  complied  with  the  law,  is  to  say 
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that  one  in  possession  and  claiming  to  be  the  owner  may  be  de¬ 
prived  of  his  property  without  due  process  of  law.  On  the  con¬ 
trary,  he  is  entitled  to  insist  upon  obedience  to  law  by  those  who 
assume  to  take  his  property  by  reason  of  an  alleged  forfeiture.  To 
insist  upon  a  forfeiture  the  person  who  claims  it  must  show  some 
legal  right  to  insist  upon  it.  In  case  of  a  sovereign  state  or  nation, 
its  conclusion  to  insist  upon  a  forfeiture  for  breach  of  a  condition 
subsequent  may  be  by  legislation  (Atlantic  &  P.  R.  Co.  v.  Mingus, 
165  U.  S.  413,  431,  41  L  ed.  770,  777,  17  Sup.  Ct.  Rep.  348),  and 
that  legislation  must  be  followed  in  asserting  and  enforcing  the 
forfeiture  by  those  acting  for  the  state.  So  the  owners  of  this 
property,  even  if  it  be  liable  to  forfeiture,  may  nevertheless  insist 
upon  obedience  to  the  statute  by  those  assuming  to  act  under  it. 
Their  consent  to  its  violation  is  most  essential.  They  did  not  be¬ 
come  outlaws  by  building  outside  of  the  right  of  way.” 

With  equal  significance  it  may  be  asserted  that  Mr.  Duncan  did 
not  become  an  outlaw  by  continuing  on  Annette  Islands  and  erecting 
improvements  thereon  after  the  passage  of  the  Act  of  1891,  which 
vested  a  certain  power  of  regulation  in  the  Secretary  of  the  Interior. 
He  was  in  possession  of  the  property  and  claimed  to  be  the  owner 
thereof,  and  was  entitled  to  have  the  question  of  his  ownership,  if  dis¬ 
puted,  determined  by  judicial  process.  His  buildings  “did  not  become 
forfeited  by  the  mere  act  of  building.” 

At  the  time  of  the  water  controversy  in  1914  it  had  been  suggested 
by  the  United  States  Attorney,  First  District  of  Alaska,  that  Mr.  Dun¬ 
can  should  be  forcibly  removed  from  the  Island  and  compelled  to  sue 
for  his  property,  as  it  would  be  stultifying  for  the  Government  to  insti¬ 
tute  a  suit  against  Mr.  Duncan.  (What  a  contrast  with  the  attitude  of 
the  Government  in  the  Henkel  Case,  referred  to  at  pages  54  &  68 
above!)  This  novel  idea  is  carried  forward  into  the  Cragin  opinion  in 
which  it  is  suggested  that  Mr.  Duncan  would  have  an  opportunity  to 
test  his  legal  rights  in  the  matter  by  bringing  a  suit  against  the  Gov¬ 
ernment  or  its  agents.  At  that  time  Mr.  Duncan  had  devoted  a  life¬ 
time  of  service  to  the  Metlakahtla  Indians.  As  was  well  known,  it 
was  then  and  had  been  for  many  years  his  avowed  purpose  to  devote 
all  his  property  to  the  perpetuation  of  the  mission  work  among  the 
Metlakahtlans;  which  purpose  he  actually  carried  out  in  his  will.  What 
monetary  consideration  was  there  to  induce  him  to  take  proceedings 
in  the  courts  to  contest  the  actions  of  the  Department? 

By  piecept  and  example  he  had  been  teaching  the  natives  for 
fifty-eight  years  the  principles  of  loyalty  and  obedience  to  constituted 
authority,  and  his  experience  had  taught  him  that  the  native  mind  is 
much  more  impressed  by  concrete  example  than  by  abstract  theories 
of  conduct.  Inevitably  the  natives  would  have  looked  upon  a  suit 
brought  by  him  against  the  Government  of  the  United  States  as  an 
act  of  hostility  inconsistent  with  the  principles  which  he  had  sought  to 
teach  them. 

For  many  years  Mr.  Duncan  had  enjoyed  the  most  cordial  rela¬ 
tions  with  the  Government  and  its  appreciation  of  his  beneficent  work 
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had  been  repeatedly  manifested  by  many  Government  officials  from 
the  Presidents  down.  If,  on  mature  consideration  in  his  own  mind, 
and  upon  the  advice  of  friends,  Mr.  Duncan  thought  best  not  to  fight 
the  Government  by  invoking  the  aid  of  the  courts,  but  to  rely  upon 
the  ultimate  fairness  and  justice  of  the  political  departments  of  the 
Government,  that  fact  should  not  be  considered  as  an  admission  of 
the  legality  of  the  seizures,  nor  as  detracting  from  the  merits  of  the 
present  claim  for  fair  and  just  consideration  of  the  Metlakahtla  case. 

— Seizures  were  in  violation  of  Sec.  27,  Tit.  I  Civil  Code  of  1900 — 
In  the  third  place  (still  assuming  that  the  improvements  had  become 
legally  the  property  of  the  United  States)  the  action  of  the  Department 
in  appropriating  and  setting  aside  for  Government  school  purposes  the 
greater  portion  of  the  plot  of  land  which  had  been  used  and  occupied 
for  many  years  by  Mr.  Duncan  in  connection  with  his  Metlakahtla 
Christian  Mission,  and  in  seizing  the  improvements  of  Mr.  Duncan  and 
the  Mission  was  in  direct  violation  of  Sec.  27,  Tit.  I  of  the  Civil  Code 
of  Alaska  of  1900  providing  that, 

“The  Indians  or  persons  conducting  schools  or  missions  in  the 
District  shall  not  be  disturbed  in  the  possession  of  any  lands  now 
actually  in  their  use  or  occupation.” 

In  our  opinion  this  provision  was  intended  by  Congress  to  apply 
to  Mr.  Duncan  and  the  Metlakahtla  Indians  on  Annette  Island,  as  well 
as  to  the  rest  of  Alaska.  There  is  no  reason  for  the  application  of 
the  rule  of  construction  that  a  later  general  statute  does  not  ordinarily 
operate  to  repeal  an  earlier  specific  statute.  The  provision  is  not  in¬ 
consistent  with  Section  15  of  the  Act  of  March  3,  1891,  and  hence  the 
reason  for  the  rule,  that  repeals  of  statutes  by  implication  are  not 
favored,  is  entirely  lacking.  The  Act  of  1891  set  apart  Annette  Islands 
as  a  special  reservation  for  the  use  of  the  Metlakahtlans  (including 
Mr.  Duncan),  for  their  protection  and  in  order  to  give  them  a  recog¬ 
nized  status  on  the  land.  It  was  the  intention  of  Congress  to  sanction 
their  settlement  upon  the  Island  and  to  place  its  stamp  of  approval 
on  the  missionary  and  school  work  which  Mr.  Duncan  had  established 

• 

there.  To  carry  out  these  purposes  and  intentions,  not  to  destroy  them, 
the  Act  provided  that  the  islands  should  be  held  by  the  Metlakahtlans 
under  such  rules  and  regulations  and  subject  to  such  restrictions  as 
might  be  prescribed  from  time  to  time  by  the  Secretary  of  the  Interior. 

The  provision  above  quoted  from  the  Civil  Code  of  1900  is  in 
perfect  accord  with  the  purposes  Congress  had  in  mind  in  passing  the 
Act  of  1891,  and  is  in  perfect  accord  with  the  uniform  policy  and  atti¬ 
tude  of  Congress  in  regard  to  missions  and  persons  carrying  on  mis¬ 
sionary  activities.  To  assert  that  the  provision  is  inconsistent  with  the 
Secretary’s  power  of  regulation  under  the  Act  of  1891,  is  equivalent 
to  the  absurd  claim  that  under  such  power  of  regulation  the  Secretary 
would  have  a  legal  right  to  take  action  inconsistent  with  the  very  in¬ 
tention  of  the  law  and  at  variance  with  the  uniform  and  settled  policy 
of  Congress.  The  two  provisions  being  entirely  consistent  in  their  pur- 
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pose  and  effect,  they  must  be  considered  together,  giving  effect  to  all  the 
provisions  of  both. 

It  would  be  impossible  for  any  language  to  be  more  apt  in  order 
to  apply  to  Mr.  Duncan  and  to  the  Metlakahtla  Indians,  without  spe¬ 
cifically  referring  to  them  by  name.  The  word  “Indians”  is  clearly 
sufficient  to  cover  the  Metlakahtla  natives.  The  expression  “persons 
conducting  schools  or  missions”  is  directly  applicable  to  Mr.  Duncan 
because  it  is  not  only  a  fact  that  in  1900  he  was  conducting  schools 
and  a  mission  in  the  District  of  Alaska,  but  Mr.  Duncan’s  Metlakahtla 
Christian  Mission  at  that  time  was  well  known  to  be  by  far  the  most 
successful  native  school  and  mission  in  the  entire  Territory  of  Alaska. 

Department’s  action  indefensible — Thus,  even  if  it  be  assumed  that 
Mr.  Cragin  s  legal  conclusions  were  sound  as  to  the  ownership  of  the 
improvements,  the  action  taken  by  the  Department  in  the  seizure  of 
such  improvements  of  Mr.  Duncan  and  the  Mission  was  legally  incor¬ 
rect.  But  such  action  becomes  indefensible  when  it  is  considered,  as 
has  been  heretofore  shown,  that  the  conclusions  of  the  Cragin  opinion 
were  fundamentally  unsound  and  erroneous,  and  that  the  Metlakaht- 
lans,  including  Mr.  Duncan,  acquired  substantial  property  rights  in  the 
land  on  Annette  Islands;  and  that  legally  the  improvements  erected 
on  the  Reserve  became  the  private  individual  property  of  those  by  or 
for  whom  such  improvements  were  erected  or  acquired,  and  did  not 
become  the  property  of  the  United  States. 


Detrimental  effect  of  Departmental  decision  and  actions,  and  of. 
policies  pursued  by  Bureau  agents — The  hardest  blow  ever  struck 
against  the  progress  and  prosperity  of  the  Metlakahtlans  was  the  deci¬ 
sion  and  action  of  the  Department  based  upon  the  conclusions  of  the 
Cragin  opinion.  Their  entire  experience  up  to  that  time  had  taught 
them  trie  desirability  and  value  of  the  ownership  and  holding  of  prop¬ 
erty  in  severalty  by  the  individual.  The  natives  had  been  taught  that 
civilization  required  the  abandonment  of  their  tribal  customs  and  rela¬ 
tions  and  that  they  must  become  self-respecting  and  self-supporting. 
One  of  the  strongest  incentives  to  encourage  the  native  to  advance 
toward  civilization  is  to  furnish  him  with  an  individual  reward  for  his 
industry  in  the  form  of  property  which  he  can  call  his  own 


The  decision  and  actions  of  the  Department,  and  the  subsequent 
policies  pursued  by  the  Bureau  Agents,  tended  to  undermine  and  de¬ 
stroy  the  very  foundation  of  all  this  teaching  which  the  natives  had 
received;  and  the  inevitable  effect  was  to  strike  at  the  fundamental 
mencan  idea  of  individual  initiative,  and  to  encourage  the  idea  of 
communistic  or  tribal  ownership  of  property. 

After  the  decision  with  reference  to  property  rights,  and  the  seiz¬ 
ure  of  the  property  of  Mr.  Duncan  and  the  Mission  in  1915,  the  Bureau 
agents  became  alarmed  at  the  disturbing  effect  which  the  proceedings 
nad  had  upon  the  members  of  the  community;  and  requested  the  De¬ 
partment  for  an  additional  official  statement  to  quiet  the  grave  appre¬ 
hensions  which  the  decision  and  proceedings  naturally  aroused  in  the 
minds  of  the  native  Metlakahtlans.  Accordingly  a  circular  letter  was 
prepared  over  the  signature  of  Secretary  Lane,  and  mailed  by  the 
ureau  o  a  the  heads  of  families  in  the  community,  reading  as  follows : 
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“DEPARTMENT  of  the  interior 
“WASHINGTON 

October  2,  1915. 

“To  the  Mayor  and  Council  of  Annette  Islands  Reserve  and  to  the 

Inhabitants  of  the  Town  of  Metlakahtla,  Greeting: 

“Having  learned  that  some  of  the  people  of  Metlakahtla  have 
been  led  to  believe  that  the  recent  action  of  the  Secretary  of  the 
Interior  in  giving  public  notice  of  the  fact  that  certain  buildings 
(the  sawmill,  cannery,  warehouse,  and  others)  are  the  property  of 
the  United  States  for  use  of  the  people  of  Metlakahtla,  under  the 
direction  of  the  Secretary  of  the  Interior,  and  are  in  the  possession 
of  the  United  States  for  that  purpose,  endangers  their  right  in 
the  ownership  of  the  houses  and  lots  which  they  hold,  I  am  writing 
this  letter  to  assure  them  and  all  others  that  this  is  not  true  in 
any  sense.  On  the  contrary  the  purpose  of  the  Secretary  in  taking 
this  action  is  to  confirm  the  inhabitants  of  Annette  Islands  in  all 
their  individual  rights  and  in  their  community  rights,  in  such  prop¬ 
erty  as  is  of  a  public  or  semi-public  character,  and  to  make  the 
properties  which  are  held  for  the  use  and  benefit  of  all  the  people 
most  profitable  to  the  whole  community.  I  have  asked  the  Com¬ 
missioner  of  Education  to  assist  in  working  out  plans  for  this,  and 
he  will  confer  with  the  Council  of  the  Annette  Islands  Reserve 
from  time  to  time. 

“It  is  my  purpose  to  do  all  I  can  to  help  the  Council  of  the 
Annette  Islands  Reserve  and  the  people  of  Metlakahtla  to  restore 
their  town  to  its  original  prosperity  and  more,  and  to  make  of  it  a 
place  in  which  all  may  find  profitable  employment  and  live  hap¬ 
pily.  This  will  require  time,  patience,  wisely  directed  energy,  and 
the  hearty  cooperation  which  I  feel  sure  you  will  give. 

“With  best  wishes  for  every  individual  inhabitant  of  Annette 
Islands  and  for  the  prosperity  of  the  community  as  a  whole,  I  am, 

“Cordially  yours, 

(stamped)  “Franklin  K.  Lane, 

“Secretary  of  the  Interior.” 

The  circular  refers  only  to  what  was  contained  in  the  public  notices 
posted  on  the  buildings  which  had  been  seized.  No  mention  is  made 
of  the  more  sweeping  language  of  the  decision  itself,  as  disclosed  in 
the  following  excerpts: 

“This  examination  has  determined  beyond  a  peradventure 
that,  under  the  law,  *  *  *  all  of  the  dwellings  *  *  * 

belong  to  the  United  States. 

“It  is  incumbent  on  me  to  assume  control,  for  the  benefit  of 
the  Metlakahtlans,  of  the  property  of  the  United  States  on  Annette 
Island. 

“Under  the  common  law  *  *  *  neither  Mr.  Duncan  nor 

the  Metlakahtlans  acquired  any  right  in  the  land. 

“The  Act  of  March  3,  1891,  gave  *  *  * 

Ians  no  right  in  the  land ;  *  *  *, 


the  Metlakaht- 
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“The  land  is  the  property  of  the  United  States,  and  the  im¬ 
provements  thereon  are  also  the  property  of  the  United  States. 

“The  dwelling  houses  in  Metlakahtla  are  the  property  of  the 
United  States,  under  the  regulation  of  the  Secretary  of  the  In¬ 
terior.” 

The  direct  and  positive  contradiction  between  the  decision  itself 
and  this  circular  letter,  with  reference  to  the  property  rights  of  the 
native  Metlakahtlans,  so  impressed  the  Bureau  agent  at  Metlakahtla, 
that  when  the  circular  letters  were  received,  he  requested  the  Seattle 
office  to  “please  convey  the  information  to  the  Commissioner  of  Edu¬ 
cation  and  to  the  Secretary  that  they  (the  letters)  are  worth  their 
weight  in  gold.” 

But  it  was  of  little  avail  to  follow  the  decision  itself  with  such  a 
circular.  The  native  mind  could  grasp  the  example  presented  by  the 
actual  seizures,  but  could  scarcely  be  persuaded  by  the  subtleties  of 
the  law  concerning  the  distinctions  between  personal  property  and  real 
estate,  and  the  difference  between  legal  and  equitable  estates  in  prop¬ 
erty.  They  could  scarcely  understand  why  Mr.  Duncan  could  be  the 
owner  of  the  personal  property  which  he  had  paid  for  and  produced, 
and  should  not  likewise  be  the  owner  of  the  buildings  and  improve¬ 
ments  which  he  had  paid  for  and  erected.  The  example  before  them 
was  that  one  of  their  number,  even  their  leader,  had  been  despoiled  of 
the  property  which  he  had  acquired  during  many  years  of  strenuous 
anti  self-sacrificing  labor  for  the  ultimate  purpose  of  continuing  the 

Mission  for  the  benefit  of  the  Metlakahtlans  after  his  death,  as  he  had 
often  told  them. 

Consequently,  as  they  must  have  reasoned  in  their  own  minds, 
what  assurance  had  they  that  their  own  homes  and  business  improve¬ 
ments  would  not  likewise  be  seized  and  taken  over  without  compen¬ 
sation,  whenever  the  Government  officials  might  conclude  that  such 
action  should  be  taken? 

The  action  of  the  Government  in  seizing  the  property  of  Mr. 
Duncan  and  the  Mission  has  had  a  very  unwholesome  and  demoralizing 
oilect  on  the  native  Metlakahtlans,  and  as  the  result  their  properties 
have  not  been  kept  in  repair,  there  has  been  very  little  new  construc¬ 
tion  01  any  kind,  many  natives  have  moved  to  Ketchikan  or  other  parts 
of  Alaska  where  they  could  obtain  and  be  assured  of  title  to  their 
lomes,  and  there  has  been  a  noticeable  let-down  in  respect  for  property 
and  in  respect  for  the  rights  of  others  in  the  community 

The  effect  on  the  community  is  well  illustrated  by  a  typical  statement 
oi  one  of  the  natives  who  has  moved  to  Ketchikan,  as  follows:— He  (the 
native  referred  to)  inquired  whether  the  person  addressed  had  noticed 
is  dilapidated  house  in  Metlakahtla,  and  then  went  on  to  say  that  he  had 
a  house  m  Ketchikan,  had  a  deed  to  the  property,  knew  that  he  owned  it; 
OU  at  he  did  not  know  how  he  stood  with  regard  to  the  Metlakahtla 
house  and  for  that  reason  did  not  feel  justified  in  keeping  it  in  repair,  for 
he  did.  not  know  when  it  might  be  taken  away  from  him. 

Situation  requires  reconsideration,  remedy,  and  new  policy— Not 
only  Mr.  Duncan  and  his  Mission,  but  the  entire  Metlakahtlan  commun¬ 
ity  has  suffered  from  the  proceedings  taken  and  the  policies  adopted  by  the 
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Department  and  the  Bureau  of  Education,  and  which  were  based  upon  the 
conclusions  of  the  Cragin  opinion.  As  these  conclusions  are  unsound 
and  incorrect,  the  action  and  proceedings  of  the  Department  and  the 
Bureau,  with  respect  to  property  interests  at  Metlakahtla,  are  conse¬ 
quently  illegal,  as  well  as  contrary  to  all  principles  of  justice  and 
equity. 

It  is  respectfully  submitted  that  the  wrongs  occasioned  thereby  should 
be  rectified,  so  far  as  it  is  proper  and  possible  to  do  so ;  that  the  future 
action  of  the  Government  concerning  Metlakahtlan  affairs  should  be  based 
upon  a  correct  interpretation  and  understanding  of  the  law,  and  give  full 
recognition  to  legal  rights,  as  well  as  to  equitable  claims,  of  all  concerned ; 
and  that  there  should  be  a  return  to  the  policy  of  benevolent  assistance 
and  encouragement  toward  missions  and  missionary  activities  which  has 
characterized  the  legislative,  the  judicial,  and  the  executive  departments 
of  the  Government  of  the  United  States  from  the  beginning  of  its  history. 

Respectfully  submitted, 


Walter  S.  Penfield, 
Frederick  R.  Shearer, 

Attorneys  for  Henry  S.  Wellcome. 
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APPENDIX  TO 
BRIEF  ON  THE  LAW 


In  order  to  be  assured  of  the  soundness  of  the 
legal  conclusions  of  this  Brief  on  the  Law,  and 
because  of  the  importance  of  the  questions  in¬ 
volved,  Counsel  requested  and  have  obtained  an 
opinion  thereon  from  the  Hon.  James  M.  Beck, 
formerly  Solicitor  General  of  the  United  States 
and  one  of  the  foremost  leaders  of  the  American 
Bar,  a  lawyer  of  wide  experience  and  profound 
knowledge  of  the  law  generally;  and  also  from  the 
Hon.  Fred  Dennett,  formerly  Commissioner  of 
the  General  Land  Office,  and  a  recognized  author¬ 
ity  on  the  laws  relating  to  public  lands.  Copies  of 
their  opinions  are  printed  and  respectfully  sub¬ 
mitted  as  an  Appendix  hereto. 
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BECK.CRAWFORD  &  HARRIS 

JAMES  M.  BECK 
FRANK  L.  CRAWFORD 
MYRON  HARRIS 


32  LIBERTY  STREET 
NEW  YORK 


TELEPHONE  JOHN  0511 


CAB  LE  AD  D  R ESS 

"BECKCRAW  NEW  YORK” 


July  28th,  1926. 


Walter  S.  Penfield,  Esq., 

Attorney-at-Law, 

Colorado  Building, 

Washington,  D.  C. 

My  dear  Sir : 

You  have  asked  my  opinion  as  to  the  legal  merits  of  the  Metlakahtla 
Case,  involving  the  rights  and  claims  of  the  late  William  Duncan,  and  of 
the  Indians  of  his  Metlakahtla  Christian  Mission,  and  you  especially 
direct  my  attention  to  your  Brief  on  the  Law,  and  ask  my  opinion  as  to 
the  soundness  of  its  conclusions. 

I  have  carefully  considered  your  brief  and  the  opinion  of  Mr.  Cragin 
in  behalf  of  the  Interior  Department,  and  I  am  of  opinion,  for  reasons 
hereinafter  stated,  that  the  seizure  by  Government  officials  of  the  build¬ 
ings  and  other  improvements  was  without  authority  of  law  and  against 
the  policy  of  Congress. 

I  recognize  that  the  Secretary  of  the  Interior  took  his  action  under 
an  authority  which,  evidently  relying  on  the  Cragin  opinion,  he  pre¬ 
sumed  Congress  had  given  to  him  by  the  Act  of  March  3,  1891.  This 
Act  I  shall  discuss  hereafter  and  it  is  enough  to  say  at  the  moment  that 
the  power  of  the  Secretary  of  the  Interior  to  regulate  the  use  of  the 
Islands  by  this  Christian  Mission  did  not  give  him  any  power  to  seize 
other  people’s  property,  and  I  am  confirmed  in  this  conclusion  by  the 
first  six  words  of  the  statute,  in  which  the  right  of  this  Christian  Mis¬ 
sion  to  hold  and  occupy  the  reservation  of  Annette  Islands  was  con¬ 
firmed  “until  otherwise  provided  by  law.”  This  obviously  meant  an 
Act  of  Congress  and,  until  Congress  acts,  its  previous  authority  to  Dun¬ 
can  and  his  Indians  to  hold  and  use  these  lands  remains  inviolable.  To 
prevent  misconstruction,  I  will  go  further  and  say  that,  in  my  judgment, 
even  Congress  could  not  take,  without  just  compensation,  the  improve¬ 
ments  on  these  Islands,  although  the  statute  apparently  gives  it  the 
power  at  its  will  to  reoccupy  the  land  upon  which  the  improvements 

were  built. 

I  need  not  recite  the  facts,  which  are  set  forth  at  length  in  your 
brief  and  that  of  Mr.  Cragin.  The  material  facts  do  not  seem  to  be  in 
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dispute.  The  question  is  essentially  one  of  law  and  as  such  the  matter 
should  be  determined. 

I  began  my  consideration  of  the  Metlakahtia  Case  with  the  reason¬ 
able  presumption  that  the  action  of  a  great  Department  of  the  Gov¬ 
ernment,  especially  when  it  had  the  sanction  of  the  signature  of  the 
Secretary  of  the  Interior,  was  lawful.  This  presumption  is  justified  by 
general  experience,  for,  in  the  period  of  the  last  thirty  years,  during 
which  I  have  at  different  times  had  the  honor  of  representing  the  Gov¬ 
ernment  as  one  of  its  law  officers,  its  actions  have  generally  been,  not 
only  lawful,  but  just.  But  the  same  experience  impresses  me,  and  the 
records  of  the  courts  give  ample  confirmation,  that  many  actions  are 
taken  by  public  officials,  presumably  inadvertently,  which  are  unjust, 
and  it  may  be  added  that  there  are  no  injustices  quite  so  great  as  those 
which  are  at  times  inadvertently  done  by  just  men  and  just  govern¬ 
ments. 

The  present  case  belongs  to  the  latter  class.  By  the  too  literal  appli¬ 
cation  of  an  almost  obsolete  principle  of  the  common  law,  an  act  of  gross 
injustice  has  been  done  to  a  very  worthy  man  and  to  his  Indian  converts, 
to  whom  the  United  States  not  only  owed  the  duty  of  fair  dealing,  but  to 
whom  it  stood,  in  a  qualified  sense,  in  a  fiduciary  relation.  These  Indians 
were  the  wards  of  the  Government  and  the  disparity  between  the  power 
of  the  United  States  and  the  weakness  of  this  little  band  of  Christian 
Indians  called  for  a  course  of  action  which  was  not  only  technically  lawful, 
but,  in  the  fullest  sense,  equitable. 

It  would  be  difficult  for  any  fair-minded  man,  who  will  lay  aside  the 
barren  technicalities  of  the  law,  to  justify  in  the  forum  of  conscience  the 
act  of  the  Interior  Department  in  forcibly  depriving  a  missionary  and 
his  converts  of  valuable  property,  to  the  construction  of  which  the  Govern¬ 
ment  had  not  contributed  a  penny  and  which  was,  in  all  respects,  the 
lawful  property  of  those  who  had  expended  their  money  and  labor  upon  it. 
The  great  commandment,  “Thou  shalt  not  steal,”  the  most  famous  moral 
statement  of  property  rights,  fairly  implies  that  that  which  a  man  has 
constructed  with  his  own  money  and  labor  is  his  property  and  remains 
his  property  until  he  in  some  way  voluntarily  divests  himself  of  it. 

Nor  is  this  general  principle  necessarily  affected  by  the  question 
that  he  may  temporarily  have  superimposed  his  property  upon  another 
man’s  property,  when  he  has  done  so  with  the  consent  of  the  latter.  If 
I  take  a  camping  outfit  tomorrow  and  disappear  in  the  wilderness  and 
pitch  my  tent  for  the  night,  no  one  would  question  that  on  the  morning 
I  could  strike  camp  and  remove  my  tent,  and  this  would  be  so,  if,  with 
the  permission  of  the  owner  of  the  woods,  I  constructed  a  log  hut  and 
lived  there  for  many  months.  If  the  logs  were  mine,  I  could  still  remove 
them.  If  the  owner  of  land  invites  me  to  occupy  his  land  and  to  build 
valuable  improvements,  with  the  understanding  that  I  must  vacate  the 
land  whenever  so  required,  the  presumption  would  be,  in  the  absence  of 
an  express  or  implied  agreement  to  the  contrary,  that  that  which  I  have 
temporarily  placed  upon  the  land  in  the  nature  of  improvements  remains 
my  property  and  is  removable  as  such. 

I  fully  recognize  that  in  a  primitive  state  of  society,  when  the  harsh¬ 
ness  of  the  feudal  system  prevailed  and  the  masses  of  men  who  tilled  the 
soil  were  little  better  than  serfs,  that  a  different  rule  for  a  time  prevailed. 
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The  feudal  system,  with  its  purpose  to  strengthen  the  power  of  the  feudal 
lord  and  to  reduce  the.  toilers  to  a  state  of  vassalage,  undoubtedly  did  make 
the  law  that  whatever  is  attached  to  the  soil  is  ceded  to  the  soil,  but  this 
harsh  rule  has  long  since  yielded  to  more  enlightened  principles  of  liberty 
and  to  the  inexorable  demands  of  social  progress  and  justice. 

To  find  the  old  principle  of  the  feudal  law  applied  in  all  its  rigor,  one 
would  need  go  back  to  the  dark  ages  of  English  society,  prior  to  Edward 
the  First.  Since  then,  as  the  farmer-vassal  gradually  rose  to  the  stature 
of  a  freeman,  the  law  has  been  steadily  relaxed.  Centuries  ago  it  was  rec¬ 
ognized  that  to  apply  the  law  in  all  its  literalness  would  immeasurably  re¬ 
tard  commerce,  for  there  would  be  little  temptation  to  the  tradesman  or 
the  small  manufacturer  to  develop  his  trade  by  suitable  workshops,  if  his 
workshop,  when  erected  on  leased  land,  became  the  property  of  the  land¬ 
lord.  Thus  came  the  great  exception  in  behalf  of  trade  fixtures,  and  as 
there  was  no  just  distinction  in  morals  between  improvements  erected  for 
the  purposes  of  manufacture  and  those  for  agriculture,  gradually  the  rule 
was  relaxed  in  respect  to  agriculture.  As  Lord  Kenyon  said  in  the  case  of 
Penton  v.  Robart,  2  East,  91 : 

“The  old  cases  upon  this  subject  leant  to  consider  as  realty  what¬ 
ever  was  annexed  to  the  freehold  by  the  occupier ;  but  in  modern  times 
the  leaning  has  always  been  the  other  way — in  favor  of  the  tenant, 
in  support  of  the  interests  of  trade,  which  is  become  the  pillar  of  the 
state.  What  tenant  will  lay  out  his  money  in  costly  improvements  of 
the  land  if  he  must  leave  everything  behind  him  which  can  be  said 
to  be  annexed  to  it?  Shall  it  be  said  that  the  great  gardners  and 
nurserymen  in  the  neighborhood  of  this  metropolis,  who  spend  thou¬ 
sands  of  pounds  in  the  erection  of  greenhouses  and  hothouses,  etc., 
are  obliged  to  leave  all  these  things  upon  the  premises,  when  it  is 
notorious  that  they  are  even  permitted  to  remove  trees,  or  such  as 
are  likely  to  become  such,  by  the  thousand,  in  the  necessary  course  of 
their  trade?  If  it  were  otherwise,  the  very  object  of  their  holding 
would  be  defeated.” 

It  cannot  be  said  that  the  relaxation  of  the  ancient  rule,  which  has 
been  invoked  by  Mr.  Cragin’s  memorandum  to  justify  the  seizure  of  the 
improvements  in  question,  was  restricted  to  the  interests  of  trade  or  com¬ 
merce,  for  in  the  nice  adjustment  of  the  relations  of  landlord  and  tenant, 
many  ornamental  fixtures,  such  as  hangings,  looking-glasses,  pictures, 
and  other  household  furniture,  although  temporarily  attached  to  the  land¬ 
lord’s  building,  were,  nevertheless,  removable  by  the  tenant. 

The  more  enlightened  rule  of  the  present  time  seems  to  be  that  the 
question,  in  the  last  analysis,  is  one  of  intention.  If  there  is  no  express 
agreement  on  the  subject,  then  the  courts  of  justice  must  determine  what 
was  the  implied  understanding  with  respect  to  the  matter  and,  in  deter¬ 
mining  such  understanding,  any  court  will  be  strongly  influenced  by  the 
inherent  justice  of  the  matter.  In  other  words,  the  court  will  assume 
that  the  purpose  of  the  parties  was  that  of  fair  dealing  and  whatever  fair 
dealing’  requires  will  be  regarded  as  their  implied  contract.  Law  is  the 
reasoned  adjustment  of  human  relations.  Its  sanction  and  dignity  are 
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in  its  reasonableness.  Its  high  purpose  is  to  promote  fair  dealing  between 
man  and  man  and,  while  the  liberty  of  contract  may  enable  a  man  to  exact 
something  which,  in  the  absence  of  agreement  would  seem  unfair,  yet, 
where  there  is  no  such  contract,  a  court  of  justice  is  able  to  do  equity 
between  the  parties,  by  the  reasonable  assumption  that  such  equity  was 
the  intention  of  the  parties. 

This  consideration  has  controlled  the  law  of  fixtures  as  it  has  been 
developed  from  feudal  days.  Today  the  primary  test  is  the  intention  of 
the  parties.  When  not  expressed  by  their  own  contract,  it  can  be’implied 
from  the  nature  of  the  occupancy,  the  character  of  the  article  annexed, 
the  mode  of  annexation,  the  value  of  the  article  as  bearing  upon  the 
probability  of  abandonment,  and,  above  all,  the  justice  of  the  question 
as  measured  by  the  ordinary  rules  of  fair  dealing  as  between  man  and 
man. 

The  Supreme  Court  of  the  United  States  has  recognized  that  the 
pivotal  question  is  always  one  of  intention  and,  in  ascertaining  this  inten¬ 
tion,  it  has  laid  especial  stress  upon  the  length  of  the  permitted  occu¬ 
pancy.  A  leasehold  for  a  hundred  years  may  well  justify  a  presumption 
that  the  improvements  were  to  remain  the  property  of  the  landlord  at 
the  end  of  the  lease  and,  as  such,  to  be  a  part  of  the  rental  value.  A  lease 
for  a  month  reasonably  suggests  the  opposite  inference.  At  the  present 
time  in  the  City  of  Philadelphia,  where  an  international  exposition  is 
being  held  for  the  period  of  six  months,  many  concessionaries  have  been 
given  the  right  to  erect  a  building  for  the  purposes  of  the  exposition. 
Assuming  the  absence  of  any  special  agreement  as  to  property  in  the 
buildings  upon  the  conclusion  of  the  leases,  no  one  would  assume  that 
these  concessionaries  could  not,  at  the  end  of  the  exposition,  remove  val¬ 
uable  improvements  annexed  to  the  soil,  which  may  well  be  far  more 
valuable  than  the  land  upon  which  they  are  built.  In  the  illustration  cited, 
the  land  is  of  comparatively  little  value.  A  year  ago  it  was  little  more 
than  a  swampy  morass.  Upon  portions  of  this  land  buildings  have  been 
erected,  some  of  which  have  cost  more  than  a  million  dollars.  It  is  alto¬ 
gether  likely  that  this  is  at  least  tenfold  as  great  as  the  value  of  the  land 
upon  which  they  are  erected.  Even  if  there  were  no  express  agreement, 
would  any  court  of  justice  be  so  blind  as  to  conclude  that  these  valuable 
buildings,  because  of  their  temporary  connection  with  the  soil,  became 
the  property  of  the  owner  of  the  soil? 

This  consideration  of  the  time  and  nature  of  the  occupancy  has  been 
strongly  confirmed  by  the  Supreme  Court  in  the  case  of  Wiggins  Ferry  Co. 
v.  Ohio  &  M.  Ry.  Co.,  142  U.  S.  396,  where  the  Court  said : 

“As  between  landlord  and  tenant,  or  one  in  temporary  posses¬ 
sion  of  lands  under  any  agreement  whatever  for  Ihe  use  of  the 
same,  the  law  is  extremely  indulgent  to  the  latter  with  respect  to 
the  fixtures  annexed  for  a  purpose  connected  with  such  temporary 
possession.  It  is  incredible  that  it  could  have  been  the  intention 
of  the  parties  that  the  rails  and  switches  laid  upon  this  ground 
by  the  railroad  company  should  become  the  property  of  the  land¬ 
lord,  when,  by  the  terms  of  the  contract,  the  ferry  company  had 
the  right  to  put  an  end  to  it  at  any  time  upon  six  months’  notice.” 
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The  application  of  this  case  to  the  question  submitted  to  me  is 
obvious.  It  an  occupancy  oi  only  six  months  creates  a  presumption 
that  the  occupier  did  not  intend  to  donate  his  improvements  to  the 
owner  of  the  soil,  what  shall  be  said  of  an  occupancy  of  land  which 
was  purely  permissive  and  liable  to  be  terminated  without  notice  at 
any  time?  If  it  be  a  question  of  intention  then  two  questions  may  be 
pertinently  asked : 

1 —  If,  when  Duncan  and  his  converts  at  great  expense  purchased 
materials  and  with  equal  labor  of  brain  and  hand  erected  these  valu¬ 
able  improvements,  some  one  had  said  to  them,  Tf  the  Government 
tomorrow  reoccupies  the  land,  is  it  your  intention  that  all  these  valu¬ 
able  improvements  shall  belong  to  the  Government  ?’,  can  there  be  any 
doubt  as  to  the  nature  of  the  answer?  It  is  possible  that  the  question 
never  occurred  to  them,  for  the  possibility  of  such  injustice  was  to  them 
probably  unthinkable. 

2—  With  equal  force  it  can  be  suggested  that  if,  when  the  Act  of 
March  3,  1891,  was  under  consideration  by  Congress,  some  Senator  had 
asked  the  question  whether,  if  the  Government,  under  its  reserved 
right  to  repossess  itself  of  the  land,  exercised  such  right,  would  the 
improvements,  which  these  industrious  Indians  and  their  faithful  leader 
made,  become  the  property  of  the  Government  without  compensation, 
can  it  be  doubted  that  Congress  would  have  indignantly  disclaimed 
any  such  purpose  to  appropriate  other  people's  property,  especially  in 
view  of  the  basic  principle  of  our  Government,  as  written  into  the  Con¬ 
stitution,  that  private  property  shall  not  '‘be  taken  for  public  use  with¬ 
out  just  compensation”?  Moreover,  the  philanthropic  purpose  of  these 
improvements  justifies  a  belief  that  a  noble  charity  should  not  be  pen¬ 
alized  by  confiscation. 

If,  therefore,  the  intention  of  the  parties  must  prevail,  it  would 
impute  a  spirit  of  gross  injustice  to  Congress  and  illimitable  folly  to 
the  Duncan  Mission  to  suppose  that,  if  the  tenancy  at  will  were  sud¬ 
denly  terminated,  the  Government  would  not  only  get  its  own,  but  also 
the  valuable  property  of  its  licensee. 

The  conclusion  is,  however,  strengthened  by  the  fact  that  in  this 
case  we  are  not  dealing  with  the  relation  of  landlord  and  tenant.  As 
between  landlord  and  tenant,  the  question  as  to  the  ownership  on  the 
termination  of  the  lease  of  improvements  to  the  freehold  is  more  difficult, 
for,  in  such  cases,  it  may  well  be  that  the  landlord,  in  fixing  the  amount 
of  rent,  took  into  consideration  the  added  value  to  his  land  of  such  im¬ 
provements.  As  previously  stated,  the  old  and  harsh  rule  of  the  com¬ 
mon  law  as  to  fixtures  concerned  largely  the  question  of  landlord  and 
tenant  and  was  influenced  to  a  great  extent  by  the  feudal  relation  be¬ 
tween  the  two. 

We  are,  however,  in  this  case  dealing  with  a  licensee  and,  it  may 
be  added,  with  a  licensed  occupation  which  is  sui  generis.  The  Annette 
Islands  were  at  the  moment  of  no  use  to  the  Government.  lo  populate 
and  occupy  them  and  to  turn  a  wilderness  into  a  fair  rose  garden  of  civi¬ 
lized  life  was  of  as  much  benefit  to  the  Government  as  to  the  Indians, 
and  certainly  does  not  suggest  an  implication  that  this  Ghiistian  Mis¬ 
sion  was  to  pay  for  this  use  of  the  land  by  the  erection  of  impiovements, 
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which,  at  any  moment,  could  become  the  property  of  the  Government. 

The  Cragin  brief  recognizes  the  clear  distinction  between  a  tenant 
and  a  licensee.  As  the  source  of  its  law  was  a  text-book  (Bronson  on 
Fixtures),  the  writer  of  the  Cragin  brief  could  not  escape  that  portion 
of  the  text-book,  which  demonstrated  the  superior  right  of  the  licensee, 
who  was  not  a  tenant,  to  remove  improvements  upon  the  termination 
of  the  license.  The  Cragin  brief  admits  that  the  question  is  not  only  one 
of  understanding  between  licensor  and  licensee,  but  that  it  may  turn, 
in  the  absence  of  any  such  understanding,  upon  the  intention  of  the 
licensee.  Did  he  intend  to  donate  the  improvements  to  his  licensor? 
Did  he  intend  to  plow  and  sow  with  the  full  understanding  that  the 
owner  at  any  time  could  take  the  harvest? 

The  Cragin  brief  argues  that  Duncan  and  his  Indian  converts  never 
intended  that  the  property,  which  they  had  erected  with  the  sweat  of 
their  brow,  should  belong  to  them,  if  the  Government  ordered  them 
at  any  moment  to  vacate.  This  portion  of  the  brief  is  so  tortuous  and 
disingenuous  and  its  reasoning  is  so  strained  as  to  justify  the  doubt 
whether  it  was  written  in  good  faith.  In  this  respect,  it  is  a  monument 
of  special  pleading,  and  the  inference  of  prejudice  is  not  unreasonable. 

After  reluctantly  conceding,  if  Duncan  and  his  Indian  converts 
intended  to  retain  the  ownership  of  their  own  property,  if  they  were 
again  required  to  move  on,  that  the  improvements  would  be  their  prop¬ 
erty,  he  concludes  that,  with  a  few  exceptions,  they  intended  to  donate 
this  property  to  the  Government  at  any  time  that  the  Government  saw 
fit  to  take  it  over.  To  believe  this  is  to  believe  that  the  moon  is  made 
of  green  cheese.  It  assumes  that  sane  men  would  plough  and  sow  for 
others  to  reap.  One  need  only  ask  what  the  thought  of  Duncan  and  his 
faithful  Indians  would  have  been,  if  they  had  been  asked  when,  with 
the  sweat  of  their  brow,  they  were  making  these  improvements  in  the 
wilderness,  whether  it  was  their  intention  to  give  them  to  the  Govern¬ 
ment  at  any  time  that  the  Government  saw  fit  to  ask  for  their  posses¬ 
sion?  Can  it  be  questioned  that  their  answer  would  have  been  that 
when  Congress  gave  them  the  right  to  use  and  occupy  the  property, 
that  they  assumed  that  right  would  be  continuous,  but  that,  if  the  Gov¬ 
ernment  should,  in  some  unforeseen  contingency,  terminate  the  right, 
that  common  justice  would  impel  the  Government  to  give  them  ade¬ 
quate  notice  to  vacate  the  Islands  and  to  permit  them  to  take  away  the 
product  of  their  own  toil,  to  the  extent  that  it  was  removable.  Un¬ 
doubtedly,  they  could  not  demand  that  the  Government  purchase  their 
improvements  and  if  they  could  not  be  removed,  then  the  intention  to 
leave  them  in  the  possession  of  the  Government  would  arise  from  the 
necessities  of  the  situation. 

If,  however,  they  could  be  removed,  the  Government  could  not 
take  possession  of  the  improvements  for  its  use  without  just  compensa¬ 
tion.  It  is  no  answer  to  this  reasonable  theory,  which  is  so  consistent 
with  ordinary  human  experience  and  fair  dealing,  to  say  that  the  Gov¬ 
ernment  intended,  having  taken  possession  of  these  improvements,  to 
use  them  for  the  Indians  in  its  own  way.  If  I  have  a  right  to  remove 
fixtures,  my  right  is  not  destroyed  by  the  declaration  of  the  owner  of  the 
soil  that  when  he  seizes  the  fixtures  he  intends  to  use  them  for  my 
benefit.  The  fixtures  and  improvements  are  mine  and  if  they  are  mine, 
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they  are  for  me  to  use  as  I  think  proper,  and  if  I  no  longer  have  a  right 
to  maintain  them  upon  the  soil  oi  another,  I  at  least  have  the  right  to 
remove  them  when  continued  occupancy  is  denied  me. 

This  would  be  so  in  the  ordinary  relations  of  life,  where  men  are 
dealing  at  arm’s  length,  but,  as  I  have  said,  we  are  in  this  case  dealing 
with  a  relation  that  is  sui  generis.  In  this  case  these  Indians  were  the 
wards  of  the  nation.  The  relation  of  the  Government  to  them  was  of  a 
fiduciary  character,  in  the  highest  and  noblest  sense  of  the  word.  To  them 
was  due  that  especial  solicitude  that  the  strong  and  powerful  should 
always  have  for  the  weak  and  helpless.  Undoubtedly,  the  same  Congress 
that  gave  to  the  Indians  the  occupancy  and  use  of  these  Islands  could 
take  them  away,  however  great  the  hardship,  but  that  abundant  good 
faith,  which  the  Government  owes  to  these  wards  of  the  nation,  requires 
that,  in  taking  from  them  the  right  of  continued  occupancy,  it  should,  to 
the  extent  of  its  ability,  mitigate  the  hardship,  and  if  this  required  noth¬ 
ing  more,  it  at  least  required  that  the  Government  should  take  back  only 
its  former  property,  the  land,  and  not  the  property  which  the  industry 
and  thrift  of  the  Indians  and  their  leader  had  brought  into  being. 

Your  brief  so  admirably  covers  these  special  features  of  the  case 
that  it  seems  unnecessary  to  repeat  the  many  reasons  for  the  conclusions 
at  which  you  have  arrived  and  in  which  I  concur. 

The  question  of  intention  must  also  be  considered  in  the  light  of  the 
historic  policy  of  our  government  with  reference  to  the  Indians  and  also 
with  reference  to  its  unoccupied  public  lands.  It  has  always  been  the 
policy  of  the  United  States,  with  its  large  spaces  of  unoccupied  territory, 
to  encourage  settlement.  It  has  always  recognized  the  inchoate  rights 
and  undoubted  equities  of  what  has  been  called  “squatter  sovereignty.” 
It  has  always  recognized  that  the  law  of  the  wilderness  must  be  peculiar 
in  its  nature  and  it  has  never  been  its  policy  to  exact  from  the  pioneer, 
who  with  his  axe  clears  the  forest  and  lays  the  foundations  of  civilization, 
that  nice  conformity  to  the  technicalities  of  real  estate  law,  which  are 
practicable  in  a  more  settled  community.  The  settler  on  public  lands  of 
the  United  States  has  an  inchoate  property  right  and  his  improvements 
remain  his  property.  Even  where  the  occupancy  is  unauthorized,  yet  if 
a  settler  in  good  faith  enters  upon  public  lands  and  makes  valuable  im¬ 
provements,  he  may  remove  the  improvements,  when  dispossessed,  and 
the  basis  of  the  conclusion  is  not  mere  indulgence,  but  the  clear  recognition 
that  the  unconscious  trespasser  never  intended  to  forfeit  his  improvements 
if  dispossessed. 

Especially  is  this  leniency  in  the  matter  of  the  technicalities  of  real 
estate  law  observable  in  the  case  of  Indians,  to  whom  our  Government  has 
assumed  a  moral  trust  relation  because  of  their  ignorance  and  weakness. 
They  are  the  wards  of  the  nation  and  its  policy  has  been  to  observe  that 
abundant  good  faith  which  a  guardian  owes  a  ward  or  a  trustee  a  bene¬ 
ficiary.  To  raise  the  social  status  of  the  Indian  and  to  convert  him  from 
a  mere  vagrant  hunter  into  a  tiller  of  the  soil  or  a  craftsman  in  a  shop, 
the  Government  has  always  encouraged  the  Indians  to  make  improve¬ 
ments  upon  Indian  reservations,  and  to  this  end  the  improvements  have 
always  been  regarded  as  the  property  of  the  Indians.  Naturally,  many 
illustrations  could  be  given  by  the  laws  of  Alaska,  which,  dealing  with  a 
vast  stretch  of  unoccupied  territory,  mainly  a  wilderness,  has  felt  con- 
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strained  to  recognize  the  law  of  the  pioneer  rather  than  the  obsolete  law 
of  the  English  serf  of  Saxon  days.  The  Civil  Code  of  Alaska  taxes  im¬ 
provements  upon  public  lands  as  the  property  of  the  occupier. 

In  other  respects,  Congress  has  frequently  illustrated  this  policy 
of  encouraging  pioneers.  In  land  grants  to  the  railroads,  Congress  rec¬ 
ognized  that  the  settlers  were  entitled  to  their  improvements,  even 
though  title  to  the  land  had  passed  to  the  railroad.  In  the  mining  laws, 
the  issuance  of  patents  to  develop  mineral  resources  expressly  pro¬ 
vided  (R.  S.  2330)  that  the  laws  shall  not  ‘'authorize  the  sale  of  the 
improvements  of  any  bona  fide  settler  to  any  purchaser.”  The  same 
thing  is  true  of  Indian  reservations,  where  the  occupier  of  Indian  lands, 
whether  of  the  Indian  tribe  or  other  settlers  in  good  faith,  are  regarded 
as  the  owners  of  the  improvements.  Your  brief  cites  statutes  and  trea¬ 
ties  with  the  Indians,  which  cover  two  pages,  which  sustain  this  policy 
to  recognize  a  property  right  in  improvements,  even  though  they  have 
been  erected  upon  land  which  the  Government  owns  and  has  reoccupied. 
The  Act  of  March  3rd,  1891,  should,  it  seems  to  me,  be  construed  and 
applied  in  the  light  of  this  historic  policy. 

It  must  also  be  remembered  that  we  are  dealing  with  a  class  of 
occupiers  to  whom  naturally  the  Congress  has  always  followed  a  course 
of  special  leniency.  We  are  dealing  with  a  Christian  Mission,  although 
the  action  by  the  Interior  Department,  in  seizing  this  “Naboth’s  Vine¬ 
yard,”  would  not  suggest  the  spirit  of  Christianity.  Your  brief  again 
contains  two  full  pages  of  statutes  and  treaties,  which  show  that,  in 
the  matter  of  eleemosynary  institutions  for  the  benefit  of  the  Indians, 
Congress  has  always  shown  a  purpose  to  protect  scrupulously  the  right 
•of  the  Missions  to  the  improvements  which  they  have  erected  upon 
public  lands.  It  must  be  added  that  the  prior  decisions  of  the  Interior 
Department  are  in  harmony  with  this  policy  of  Congress,  and  this  makes 
the  action  in  the  present  case  the  more  incomprehensible. 

This  suggests  a  final  thought  in  this  brief  and  inadequate  discus¬ 
sion  of  the  case.  Even  if  I  had  concluded  that  a  strict  application  of 
the  law  of  fixtures  made  it  lawful  for  the  United  States,  not  only  to 
reoccupy  the  land,  but  to  confiscate  all  of  the  improvements  that  had 
been  erected  thereon,  I  would,  nevertheless,  conclude  that  the  present 
action  of  the  Interior  Department  was  illegal,  because  the  confiscation 
in  this  case  was  not  the  act  of  Congress,  but  the  unauthorized  act  of  an 
executive  official.  The  United  States  invited  the  Metlakahtlans  to 
come  to  the  Annette  Islands.  It  generously  gave  these  islands  as  an 
asylum  to  these  Indians.  It  is  apparent  from  the  debates  in  the  Senate 
that  this  authorization  to  occupy  what  was  then  a  wilderness  was  in 
recognition  of  the  noble  work  that  William  Duncan  had  done  among 
aborigines  who  had  once  been  savages  and  who  were  now  industrious 
Christians.  By  the  Act  of  March  3,  1891,  Congress  provided: 

“That  until  otherwise  provided  by  law  the  body  of  lands 
known  as  Annette  Islands,  situated  in  Alexander  Archipelago,  in 
Southeastern  Alaska,  on  the  north  side  of  Dixon’s  entrance,  be, 
and  the  same  is  hereby,  set  apart  as  a  reservation  for  the  use  of 
the  Metlakahtla  Indians,  and  those  people  known  as  Metlakahtlans 
who  have  recently  emigrated  from  British  Columbia  to  Alaska, 
and  such  other  Alaskan  natives  as  may  join  them,  to  be  held 
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and  used  by  them  in  common,  under  such  rules  and  regulations 
and  subject  to  such  restrictions  as  may  be  prescribed  from  time 
to  time  by  the  Secretary  of  the  Interior.” 


This  was  the  action  of  the  Congress  of  the  United  States.  It  mani¬ 
fested  its  clear  purpose  that  these  islands  should  be  the  property  of 
this  Christian  Mission  until  Congress  otherwise  determined.  Congress 
never  intended  that  its  will  should  be  over-ridden  by  an  executive 
official.  Executive  officials  are  to  enforce  a  law,  not  to  make  it.  It  is 
not  for  them  to  define  the  public  policy  of  the  United  States,  especially 
when  Congress  has  already  defined  it.  It  is  true  that  the  Secretary  of 
the  Interior  was  given  a  supervisory  power  over  the  community  life  of 
this  Christian  Mission.  Congress  did  authorze  him  to  make  “such  rules, 
regulations  and  restrictions”  as  he  thought  necessary  for  their  welfare, 
but  it  must  be  obvious  that  such  rules,  regulations  and  restrictions  were 
only  to  further  the  purpose  of  Congress  that  this  Christian  Mission 
should  hold  and  use  the  Annette  Islands.  To  hold  them  did  not  mean 
to  occupy  a  virgin  forest;  to  use  them  was  to  develop  them  into  a  set¬ 
tled  community  by  the  erection  of  improvements. 

I  do  not  question  the  broad  powers  of  the  Secretary  of  the  Interior 
to  make  rules  and  regulations  that  are  reasonably  incidental  to  this  great 
purpose  of  Congress.  It  is  familiar  law  and,  unless  we  are  to  substitute 
bureaucratic  tyranny  for  representative  government  it  must  be  the  law, 
that  department  regulations  must  be  administrative  in  character,  must 
not  be  unreasonable  and  must  not  modify  or  subvert  the  statute,  nor  be 
destructive  of  rights  which  Congress  has  conferred.  (U.  S.  v.  Morehead, 
243  U.  S.  607;  Williamson  v.  U.  S.,  207  U.  S.  425.) 

It  would  be  a  travesty  both  on  language  and  on  the  spirit  of  justice 
to  say  that  the  power  of  the  Secretary  of  the  Interior  to  regulate  this 
Christian  Mission,  whose  occupancy  of  the  Annette  Islands  had  been 
authorized  by  Congress,  includes  the  power  to  terminate  the  occupancy 
and  confiscate  all  the  property  which  the  Christian  Mission  had  erected 
with  their  own  money  and  toil.  This  is  not  regulation,  but  destruction. 
It  is  not  the  regulation  of  the  use  of  the  property,  but  the  seizure  of  such 
property.  I  am  loath  to  believe  that  any  court  of  justice  would  sustain 
such  an  act  as  regulation. 


I  have  not  discussed  in  this  opinion  some  incidental  questions,  which 
are  naturally  suggested  by  the  action  of  the  Interior  Department  in  seizing 
the  land  in  the  midst  of  the  Mission  plot  and  erecting  Government  School 
Buildings,  which  could  only  interfere  with,  and  be  an  obstruction  to,  the 
Mission  Buildings,  nor  have  I  considered  the  interference  by  the  Interior 
Department  with  the  internal  economy  of  this  Christian  Mission  by  inter¬ 
fering  with  Church  elections,  requiring  the  election  of  Church  trustees, 
seizing  the  key  of  the  Church  building,  and  attempting  to  prevent  the 
work  of  the  missionary,  who  was  appointed  by  the  trustees  under  Mr. 
Duncan’s  Will  to  carry  on  the  Mission.  Possibly  these  unusual,  and  as  it 
seems  to  me,  oppressive  actions  can  be  justified  under  the  broad  super¬ 
visory  power  of  the  Interior  Department,  but  I  gravely  doubt  it,  especially 
when  regard  is  had  to  the  basic  principle  of  our  Government  as  to  treedom 
of  religion.  The  Government’s  right  to  reoccupy  the  land  is  one  thing, 
its  right  to  embarrass  or  destroy  this  Christian  Mission  is  another.  Pos- 
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sibly  Congress,  as  the  owner  of  the  Annette  Islands,  could  have  authorized 
the  acts  to  which  I  have  referred,  but  it  has  not  only  not  done  so,  but  its 
clear  purpose  was  to  permit  the  Duncan  Mission  to  carry  on  its  beneficent 
work  in  the  Annette  Islands  until  it  (the  Congress)  otherwise  directed. 
Congress  has  not  so  directed,  and  it  can  be  fairly  argued  that  until  it 
does  so' its  mandate  to  the  Interior  Department  is  that  the  Duncan  Mis¬ 
sion  should  be  allowed  to  go  on  in  its  own  way  without  obstructive  in¬ 
terference  by  the  Interior  Department.  In  other  words,  the  supervisory 
power  given  to  the  Interior  Department  was  to  carry  out  the  purpose  of 
Congress  and  not  to  frustrate  it.  Undoubtedly  the  Courts  would  be  very 
reluctant  to  sit  in  judgment  upon  the  action  of  the  Interior  Department 
in  this  last  mentioned  matter,  which  they  would  be  disposed  to  regard 
as  a  matter  of  political  discretion,  and,  as  such,  not  reviewable  by  the 
Judicial  Department  of  the  Government.  Nevertheless,  they  would 
have  the  power,  and  would  review  a  plain  abuse  of  discretion,  especially 
where,  as  I  have  said,  it  runs  counter  to  the  plain  purpose  of  an  act  of 
Congress.  Even  if  the  Courts  would  not  interfere  in  the  matters  that 
I  have  last  discussed,  which  I  do  not  concede,  this  fact  makes  even  more 
clear  the  duty  of  the  Secretary  of  the  Interior  to  consider  whether  the 
actions  of  his  predecessors  can  be  justified,  in  view  of  the  plain  purpose 
of  Congress,  that  the  Duncan  Mission  should  continue,  until  it  otherwise 
ordered,  to  occupy  the  Annette  Islands  for  the  purpose  of  a  Christian 
Mission,  and  to  conduct  it  free  from  obstructive  interference. 

Yours  faithfully, 


JMB/N 


{Signed)  James  M.  Beck. 
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April  30,  1926. 


Walter  S.  Penfield, 

Attorncy-at-Law, 

Colorado  Building, 

Washington,  D.  C. 

Sir : 

In  accordance  with  your  request  I  have  made  a  careful  examina¬ 
tion  of  the  Brief  on  the  Law  in  the  Metlakahtla  Case,  and  of  the  other 
related  papers,  which  you  have  submitted  to  me  for  my  opinion.  The 
brief  involves  the  rights  acquired  by  the  settlement  of  Father  Duncan 
and  the  Metlakahtla  Indians  upon  certain  lands  in  Annette  Islands, 
Alaska. 

This  Brief  on  the  Law,  it  seems  to  me,  covers  all  the  pertinent 
points  in  a  most  thorough  way,  and  meets  in  a  very  convincing  manner 
all  the  arguments  advanced  in  the  so-called  “Cragin”  Opinion  for  the 
Secretary  of  the  Interior.  Its  completeness  leaves  very  little  to  be 
added,  and  its  manifest  thoroughness  is  persuasive  of  the  merits  of 
the  claims  by  Father  Duncan  and  the  friends  of  his  Metlakahtla  Chris¬ 
tian  Church  and  Mission. 

It  is  not  necessary  to  review  the  history  of  the  matter,  nor  to  argue 
in  detail  the  many  points  submitted.  These  latter  have  been  amply 
covered  in  your  brief.  The  argument  advanced  by  Mr.  Cragin  to  the 
effect  that  all  improvements  placed  upon  the  land  become  a  part 
thereof,  and  therefore  the  property  of  the  United  States,  is  fully  met 
as  far  as  the  legal  questions  are  involved. 

I  do  not  think  that  there  is  any  necessity  of  submitting  any  further 
legal  argument  on  this  line.  There  is,  however,  more  than  a  legal 
argument  which  should  be  advanced  in  this  connection.  The  practice 
of  the  Department  and  the  invariable  action  by  Congress  in  cases  of 
the  unlawful  occupation  of  the  public  domain  is  of  great  importance 
and  should  have  weight  in  showing  the  fallacy  of  Mr.  Cragin’s  argu¬ 
ment,  which  seems  to  advance  the  theory  that  not  only  do  the  improve¬ 
ments  become  a  part  of  the  public  domain,  under  conditions  as  sub¬ 
mitted,  but  that  the  United  States  claims  the  property  under  this  rule. 
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Past  history  does  not  support  Mr.  Cragin’s  theory.  The  opposite 
is  the  fact.  Congress,  which  is  the  disposing  body  as  far  as  the  public 
lands  of  the  United  States  are  concerned,  after  enacting  legislation 
warning  settlers  to  keep  off  the  lands  of  the  United  States,  or  suffer 
the  penalties  visited  upon  acts  of  trespass,  in  every  instance  passed 
laws  recognizing  the  rights  of  the  settlers  on  the  lands  and  recognizing 
the  improvements  as  their  property. 

How  much  greater  are  the  rights  of  the  Metlakahtlans  in  view 
of  the  fact  that  they  were  invited  by  act  of  Congress  to  occupy  the 
land,  and  that  no  act  of  trespass  is  involved  in  their  case. 

The  United  States  has  never  claimed  any  of  the  improvements 
placed  upon  the  public  lands  by  settlers,  even  though  the  Government 
openly  through  legislation  and  otherwise  warned  the  settlers  that 
they  were  trespassers,  and  as  such  not  entitled  to  any  consideration 
whatever.  Congress  went  so  far  as  to  pass  legislation  limiting  the 
rights  of  the  settlers  after  proof  to  that  of  “tenants  at  will”  (Act  of 
March  25,  1816)  ;  but  it  did  not  confiscate  the  improvements  erected 
on  the  land. 

In  those  instances  settlement  was  not  invited  on  the  public  domain 
as  in  the  Metlakahtla  case  (Section  15,  Act  of  March  3,  1891).  In 
this  case  there  was  a  direct  invitation  to  go  on  the  lands  of  the  United 
States,  namely  on  Annette  Islands,  with  the  subsequent  ratification  of 
Congress.  Responsible  executive  officials  asked  Mr.  Duncan  and  his 
Indian  mission  community  to  go  on  these  lands,  whereas  the  preemp¬ 
tion  cases  resulted  from  acts  of  trespass.  The  pioneer  of  those  early 
days  was  distinctly  told  that  he  must  not  settle  upon  the  land;  that 
if  he  did  so  he  would  be  regarded  as  a  trespasser  and  therefore  subject 
to  the  punishments  visited  upon  unlawful  settlers.  And  yet  when  the 
matter  came  to  a  final  issue  Congress  in  every  case,  with  the  acquies¬ 
cence  of  the  executive  officers  of  the  Government,  recognized  as  rights 
that  which  had  been  acquired  by  trespass.  The  equities  in  the  case 
under  discussion  are  much  greater.  The  settlers  in  the  Metlakahtla 
case  were  invited  guests. 

Can  any  one  imagine  that  Congress,  after  asking  the  Metlakahtlans 
to  regard  Annette  Islands  as  their  home,  and  inviting  them  therefore 
t°  erect  their  houses  and  business  buildings  on  these  lands,  could  have 
intended  to  regard  their  improvements  as  the  property  of  the  United 
States?  Such  an  intent  would  not  only  be  in  opposition  to  all  prior 
acts  dealing  with  early  settlers,  who  were  trespassers,  but  would  con¬ 
stitute  bad  faith  on  the  part  of  the  legislative  body. 

The  liberality  of  Congress  in  recognizing  as  rights  the  results  of 
acts  of  trespass  is  well  shown  by  Lester  in  his  work,  “Laws,  Regula¬ 
tions  and  Decisions,' ”  Vol.  1,  Page  355,  which  was  published  in  I860*, 
and  wherein  he  sets  forth  the  doctrine  as  follows: 

“The  policy  of  securing  to  individuals  a  preference  right  to 
purchase  a  limited  quantity  of  the  public  lands,  which  they  had 
improved  and  inhabited,  had  its  origin  more  than  fifty  years  ago 
and  it  has  been  gradually  extended  and  enlarged  in  its  application. 
In  the  country  northwest  of  the  Ohio,  and  above  the  mouth  of  the 
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Kentucky,  as  early  as  May  10,  1800,  and  afterwards  in  Michigan 
Territory,  in  Illinois  Territory,  in  lands  south  of  Tennessee,  in  the 
Louisiana  purchase,  in  Florida,  and  in  Missouri  Territory,  in  par¬ 
ticular  cases,  and  on  special  conditions,  varying  in  each  of  these 
localities,  preemption  rights  were  granted  by  various  statutes,  not¬ 
withstanding  intrusions  on  the  public  lands  had  been  prohibited 
by  the  Act  of  March  3,  1807,  which  was  prior  in  date  to  many  of 
the  preemption  laws  to  which  reference  is  made.  The  anomaly 
was  thus  presented  by  Congress,  of  rewarding  those  whom  an 
existing  law  provided  penalties  against  as  trespassers,  so  that  the 
policy  indicated  would  seem  to  sustain  the  opinion,  that  none  but 
trespassers  could  then  become  purchasers  under  the  preemption 
laws.” 

Congress  has  always  recognized  rights  in  trespassers:  How  much 
the  more  must  there  exist  rights  in  those  who  have  been  invited  to 
settle  upon  a  certain  tract  of  land? 

Can  any  one  imagine  that  a  Congress,  with  precedents  such  as 
these  ever  issued  an  invitation  to  Indians  to  settle  upon  the  lands  of 
the  United  States,  with  the  mental  reservation  that  all  improvements 
erected  by  the  Indians  were  to  be  confiscated? 

It  is  evident  that  Congress  did  not  hold  or  intend  that  the  settler 
should  be  deprived  of  his  improvements  even  in  case  of  trespass.  How 
much  the  less  would  Congress  intend  confiscation  when  the  settler  had 
been  invited  by  Congress  to  go  upon  the  lands  and  necessarily  to  im¬ 
prove  them. 

This  argument  covers  Father  Duncan,  as  much  as  the  native 
Metlakahtlans. 

Furthermore  the  preemption  laws  provided  that  before  the  settler 
could  “prove  up,”  he  must  have  erected  upon  the  land  a  “dwelling 
house.”  The  United  States  did  not  claim  that  the  dwelling,  so  erected, 
was  not  the  property  of  the  settler.  It  held  that  the  squatter  must 
have  erected  a  dwelling  house  upon  the  land  to  have  the  right  to  pre¬ 
empt;  that  without  this  he  could  not  acquire  a  patent  to  the  land. 

The  improvement  was  thus  recognized  as  belonging  to  the  settler. 
Lester  (ib.  p.  361)  in  a  footnote  goes  further  in  laying  down  the  prin¬ 
ciple  of  ownership  of  the  dwelling  in  the  builder.  He  says: 

“If  a  suitable  house  was  already  on  the  land,  the  claimant, 
according  to  recent  decisions,  is  not  required  to  erect  another.” 

He  is  presumed  to  have  acquired  the  improvements  from  the 
builder. 


“It  is  a  well  settled  rule  that  a  settler  on  the  public  land  can¬ 
not  claim  any  rights,  as  such,  by  reason  of  the  acts  of  his  predeces¬ 
sor  on  the  land.  He  has  the  right  to  purchase  and  use  the  improve¬ 
ments  as  his  own,  but  his  rights  as  a  settler  date  from  his  own 
settlement  on  the  land.”  (19  L.  D.  p.  94.) 
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If  the  settler  has  the  right  to  purchase  then  his  predecessor  had 
the  right  to  sell,  and  there  is  no  claim  by  the  United  States  to  the  im¬ 
provements  placed  upon  the  public  domain. 

“So  far  as  this  Department  is  informed,  the  right  to  remove 
his  improvements  is  generally,  if  not  always,  awarded  to  the  un¬ 
successful  litigant.”  (28  L.  D.  252.) 

It  is  thus  clearly  seen  that  the  policy  of  the  Government  was  not 
to  claim  improvements  placed  upon  the  public  domain.  Congress,  by 
its  legislation,  enacted  provisions  that  proof  could  not  be  successfully 
made  unless  a  dwelling  was  built  upon  the  land  by  the  trespasser  or 
his  predecessor. 

Congress  went  very  far  on  these  lines.  Not  only  were  dwelling 
houses  recognized  by  it  as  belonging  to  the  settler,  but  buildings  erected 
for  business  purposes  were  so  recognized  as  well.  In  Section  16  of  the 
Act  of  May  10,  1800  (Sixth  Cong.  Sess.  1,  page  78),  it  was  enacted: 

“That  each  person  who,  before  the  passing  of  this  act,  shall 
have  erected,  or  begun  to  erect  a  grist  mill  or  saw  mill  upon  any 
of  the  lands  herein  directed  to  be  sold,  shall  be  entitled  to  the 
pieemption  including  such  mill,  at  the  rate  of  two  dollars  per 
acre.” 

The  two  dollars  per  acre  cannot  be  understood  to  be  the  price  of 
the  improvements;  that  was  for  the  land.  Congress  gave  the  builders 
the  right  to  the  ownership  of  the  grist  or  saw  mill,  and  sold  them  as 
a  pieemption  right  the  land  upon  which  the  building  was  erected  at  the 
small  price  of  two  dollars  an  acre. 

This  was  for  industrial  improvements;  the  parallel  to  the  case 
of  Father  Duncan  is  very  striking. 

Congiess  undei  the  preemption  laws  recognized  the  individual 
lights  of  the  settlei  on  the  public  domain.  In  the  case  under  discussion 
the  settlers  have  erected  a  town,  with  store  buildings,  cannery,  saw 
mi U,  church  and  many  more  of  the  comforts  of  life  that  will  be  found 
m  regular  settlements  in  the  western  country.  Can  the  theory  be 
soberly  advanced  that  the  Government  intended  to  confiscate  the  build¬ 
ings,  after  asking  Father  Duncan  and  the  members  of  his  Mission  to 

erect  them?  Such  a  proposition  does  not  seem  to  have  the  elements 
of  good  faith. 

They  sought  for  and  received  permission  from  our  Govern¬ 
ment  to  build  new  homes  in  Alaska,  whereupon  823  of  them  loaded 
their  personal  effects  into  their  canoes,  left  goods,  comfortable 
homes,  a  church,  a  cannery,  a  sawmill  and  other  buildings,  the 
products  of  their  own  labor  in  Metlakahtla,  (B.  C.)  and  in  1887 
landed-  upon  the  houseless  shores  of  Annette  Island.”  (Report  of 
J.  W.  Witten,  Special  Inspector,  General  Land  Office,  of  date  1904.) 

There  is  no  question  about  the  truth  of  this.  Your  brief  covers 
the  history  of  the  steps  leading  to  the  legislation  of  1891  (Sec.  15  of 
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the  Act  of  March  3rd,  1891)  ;  it  shows  that  there  was  a  consensus  of 
opinion  of  those  who  framed  the  legislation  of  the  day  that  the  right 
hand  of  fellowship  should  be  held  out  to  Father  Duncan  and  the  Met- 
lakahtla  Indians;  and  an  informal  invitation  was  extended  to  them 
with  the  intention  that  it  should  be  followed,  as  it  was  followed,  by 
legislative  enactment,  officially  setting  aside  a  tract  of  land — Annette 
Islands — for  their  occupancy.  In  effect,  “until  otherwise  provided  by 
law  the  body  of  lands  known  as  Annette  Islands,  *  *  *  be  and 

the  same  is  hereby,  set  aside  as  a  reservation  for  the  use  of  the  Metla- 
kahtla  Indians  *  *  *  to  be  held  and  used  by  them  in  common, 

under  such  rules  and  regulations  and  subject  to  such  restrictions  as 
may  be  prescribed  from  time  to  time  by  the  Secretary  of  the  Interior. ” 

This  was  a  direct  invitation  on  the  part  of  the  United  States  to 
Father  Duncan  and  the  members  of  his  colony  to  occupy  Annette  Island ; 
and  to  make  their  settlement  along  the  lines  of  the  old  Metlakahtla. 
The  old  settlement  was  well  known  to  the  Secretary  of  the  Interior  and 
other  officials,  and  to  leading  Members  of  Congress.  It  had  individual 
dwellings,  a  church,  and  extensive  commercial  and  industrial  buildings 
and  improvements. 

That  the  Metlakahtlans  would  have  to  build  houses,  commercial 
buildings,  etc.,  in  New  Metlakahtla  would  go  without  saying.  The 
invitation  to  settle  carried  with  it  the  invitation  to  build. 

The  legislation  only  carries  one  limitation — the  authority  to  be 
vested  in  the  Secretary  to  make  rules  and  regulations  and  establish 
restrictions. 

But  there  was  also  a  limit  upon  the  power  of  the  Secretary. 

The  power  to  make  regulations  and  rules  is  to  be  interpreted  as 
being  limited  to  reasonable  rules.  He,  the  Secretary,  could  not  estab¬ 
lish  rules  which  would  defeat  the  object  of  Congress.  He  was  not 
given  the  power  to  destroy.  He  was  to  formulate  regulations  which 
would  carry  out  the  line  of  action  intended  by  Congress.  He  is  not  a 
Czar  to  thwart  the  evident  intent  of  the  legislative  body : 

“It  is  unnecessary  to  refer  to  the  numerous  decisions  to  the 
effect  that,  when  the  power  to  make  rules  and  regulations  for 
carrying  out  a  specific  enactment  of  Congress  is  expressly  con¬ 
ferred  on  the  head  of  a  department  of  the  United  States  govern¬ 
ment,  such  rules  and  regulations  have  all  the  force  of  law  if  con¬ 
sistent  therewith,  reasonable,  and  within  the  scope  of  the  power 
conferred.”  {In  re  Aliens ,  231  Fed.,  335,  340.) 

“Defendant  contends  that  this  regulation,  which  has  been  en¬ 
forced  continuously  for  nearly  thirty-five  years,  is  invalid.  Since 
the  Land  Department  is  expressly  charged  with  the  duty  of  en¬ 
forcing  the  public  land  laws  by  appropriate  regulations,  and  the 
regulation  in  question  was  duly  promulgated,  the  assertion  of  its 
invalidity  must  be  predicated  either  upon  its  being  inconsistent 
with  the  statutes  or  upon  its  being  in  itself  unreasonable  or  inap¬ 
propriate.”  ( United  States  v.  Morehead,  243  U.  S.  607.) 
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It  would  be  the  height  of  absurdity  to  presume  for  a  minute  that 
Congress  issued  an  invitation  to  the  Metlakahtians  to  make  the  settle¬ 
ment,  and  impliedly  gave  the  Secretary  of  the  Interior  the  authority 
to  issue  rules  which  must  upset  the  object  of  the  legislation.  Can 
any  one  imagine  that  Congress  told  the  Metlakahtians  to  go  ahead, 
settle  and  build  homes,  etc.,  and  then  suggested  to  the  Secretary  that 
he  promptly  seize  the  buildings;  destroy  them;  nullify  the  purpose 
for  which  they  were  built;  and  ruin  the  community  of  New 
Metlakahtla? 

Such  action  on  the  part  of  the  Secretary  of  the  Interior  would  be 
unreasonable  and  contrary  to  the  intent  of  Congress. 

The  Secretaries  of  the  Interior  up  to  1915  evidently  did  not  have 
any  such  idea.  They  saw  the  true  intent  of  the  Act  of  1891,  and  put 
the  responsibility  where  it  should  have  been  put,  on  the  shoulders  of 
Father  Duncan.  In  1898  the  Secretary  declined  to  prescribe  formal 
rules  and  regulations  for  the  use  and  occupancy  of  the  Islands  and 
stated  in  part  that  “there  seems  to  be  no  present  objection  to  the  in¬ 
habitants  ot  the  Island  making  any  rules  they  choose  for  the  govern¬ 
ment  of  their  colony  *  *  *  .”  It  is  clear  that  at  that  time  there 

was  not  any  thought  on  the  part  of  the  Secretary  unduly  to  interfere 
with  the  management  of  the  Island  by  Father  Duncan. 

The  formal  Rules  and  Regulations  for  the  government  of  the  Re¬ 
serve  prescribed  on  January  28,  1915,  do  not  appear  in  themselves  to 
be  necessarily  destructive.  But  the  action  of  the  Department  after 
that  date,  predicated  as  it  was  on  the  authority  of  the  Secretary  to 
prescribe  rules  and  regulations,  was  clearly  antagonistic  to  the  intent 
of  Congress,  and  was  palpably  unreasonable.  The  facts  set  forth  in 
the  portion  of  your  brief  treating  with  the  history  of  the  case  plainly 
establish  this,  and  to  repeat  them  would  be  unnecessary.  Suffice  it  to 
say  that  they  establish  very  evidently  that  the  actions  of  the  Depart¬ 
ment  and  the  policies  pursued  by  the  Bureau  of  Education  have  re¬ 
sulted  in  disaster  to  the  colony,  and  are  not  carrying  out  the  true  intent 
of  Congress.  I  may  add  that  the  facts,  as  I  understand  them,  portray 
a  most  astounding  and  unparalleled  situation!  surely  the  responsible 

officers  of  che  Government  must  have  been  deplorably  deceived  and 
misled, 

I  therefore  respectfully  submit  as  my  opinion  that: 

(1)  The  legal  conclusions  of  your  Brief  on  the  Law  are  sound, 

and  effectually  meet  the  fallacious  arguments  in  the  so-called  Cragin 
opinion. 

(2)  The  rules  and  regulations  prescribing  the  seizure  of  buildings 
and  impi  ovements  at  Metlakahtla,  under  which  the  Department  claims 
to  be  acting  at  this  time,  are  unreasonable,  and  therefore  not  valid 

rules  and  regulations  under  the  Act  of  1891 ;  and  acts  performed  there¬ 
under  are  unlawful. 

(3)  Until  Congress  ultimately  passes  legislation  adjusting  the  situ¬ 
ation  on  Annette  Islands,  the  Secretary  errs  in  his  presumption  that 
the  improvements  erected  thereon  are  part  of  the  public  domain,  and 
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therefore  at  the  mercy  of  the  Department.  The  history  of  the  legis¬ 
lation  governing  the  public  domain  very  clearly  shows  that  Congress 
never  followed  any  such  thought  or  principle,  and  the  Secretary  is  act¬ 
ing  in  a  manner  not  in  accordance  with  the  history  of  the  public  land 
legislation  but  directly  in  opposition  to  what  is  the  reasonable  intent 
of  Congress. 

(4)  The  settlement  having  been  made  by  invitation  of  Congress  it 
is  unreasonable  to  presume  that  Congress  invited  the  Metlakahtlans 
to  settle  and  to  build  with  the  intent  that  the  Secretary,  under  the  power 
to  formulate  rules  and  regulations,  should  assert  independent  owner¬ 
ship  on  the  part  of  the  United  States  over  the  lands  improved,  and 
claim  the  right  to  wrest  the  lands  and  improvements  from  those  claim¬ 
ing  them  under  direct  invitation  from  the  legislative  body. 

Very  truly  yours, 


( Signed )  Fred  Dennett. 


